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Intervenors Eugene J. Woznicki (“Woznicki”) and Penn Treaty American
Corporation (“PTAC”) (together, the “Intervenors”) submit this reply to the Rehabilitator’s Brief
in Response (“Response Brief”) to the Intervenors’ Second Quarter 2015 Supplemental Fee
Application (“Application”).
I.

INTRODUCTION
An important concern of the Legislature in enacting Article V1 was that the

Insurance Commissioner not be permitted, by seizure of an insurer’s assets, to create a practical
impossibility of any effective contest against a delinquency proceeding. That concern is doubly
evident as the concept of the Commonwealth Court allowing access to assets to defend against
delinquency proceedings is communicated twice, in Sections 506(c) and 518(a) of Article V, 40
P.S. §§ 221.6(c) and 221.18(a). Repeating that concept in two parts of Article V is not
“superfluous” as argued by the Rehabilitator. The Legislature commanded that such repetition
“shall not be construed to abridge otherwise legal rights to resist a petition for liquidation or
other delinquency proceedings.” Section 506(c). The Rehabilitator’s aim in opposing the
Application is thus the very mischief that the Legislature sought to avoid in enacting these parts
of Article V.
This Court has ruled that Section 518(a) “specifically authorizes use of insurer (in
rehabilitation) funds to contest its liquidation [and] [s]uch a contest would never be possible
if…a rehabilitator can speak for the insurer in this life or death decision.” Koken v. Legion
Insurance Company (“Legion”), 831 A.2d 1196, 1228 (Pa. Cmwlth. 2003).2 Woznicki, as the
1

Article V of The Insurance Department Act of 1921, Act of May 17, 1921, P.L. 789, added by
Section 2 of the Act of December 14, 1977, P.L. 280, as amended, 40 P.S. §§ 221.1-221.63
(“Article V”).
2

See also this Court’s May 3, 2012 Memorandum Opinion and Order as amended on December
28, 2012 (the “Amended Opinion” and “Order”) at 159 &, Conclusion of Law ¶ 6.

Chairman of the Boards of Directors (“Boards”) of Penn Treaty Network American Insurance
Company (“PTNA”) and American Network Insurance Company (“ANIC”) (together, the
“Companies”), has been providing the voice in favor of “life” by directing the advocacy made on
behalf of the Companies by their Boards in this life or death dispute.
Both Companies’ Boards have authorized Woznicki to intervene in these
rehabilitation proceedings to object, contest, and oppose the efforts and attempts by the
Rehabilitator to liquidate PTNA and ANIC and otherwise seek to avoid liquidation through
achieving an appropriate rehabilitation.3 Directly contradictory to the position she now takes, the
Rehabilitator has already stipulated that “Mr. Woznicki is the Chairman of the Boards of
Directors of ANIC and PTNA, and he has intervened as such to defend against the liquidation
petitions on behalf of the directors of those companies.”4 Woznicki is also the Chairman of the
Board of Directors of PTAC, the owner of PTNA and indirect owner of ANIC. As set forth in
the Petitions to Intervene, the Intervenors patterned their intervention upon the approach
approved by this Court in the Legion and Villanova matters in which Legion’s and Villanova’s
parent company, Mutual Risk Management, Ltd., intervened so that it could contest the
liquidation attempt at the request of Robert Mulderig, the only director of Legion and Villanova
who had not resigned. See Petitions to Intervene ¶ 15. Under the direction of Woznicki, PTAC
has similarly intervened to object, contest, and oppose the efforts and attempts by the
Rehabilitator to liquidate PTNA and ANIC and otherwise seek to avoid liquidation by achieving
an appropriate rehabilitation.

3

See Petitions to Intervene dated November 2, 2009 and the Court’s November 16, 2009 Orders
granting them, attached as Exhibits 1 – 4, respectively.
4

Stipulations of Fact, dated December 30, 2011, attached as Exhibit 11, at 2, ¶ 6.

2

Although the Rehabilitator petitioned the Court to place the Companies in
rehabilitation, the Rehabilitator has failed to make an earnest effort to correct the conditions that
prompted the Companies’ Boards to consent to rehabilitation and has even acted to frustrate the
Court-ordered rehabilitations. As a result, the Intervenors have incurred professional fees, costs,
and expenses to defend against the Rehabilitator’s continued efforts and attempts to liquidate the
Companies including, most recently, to defend against the Rehabilitator’s “Petition for Approval
of Second Amended Plan of Rehabilitation for [PTNA] and [ANIC] and for Liquidation of
PTNA” filed on October 8, 2014 (the “October 8, 2014 Petition”).5
The October 8, 2014 Petition seeks approval to terminate PTNA’s rehabilitation
and have that company liquidated under Section 518. In addition to objecting to the request to
liquidate PTNA, the Intervenors object that the current form of the plan being proposed will lead
to the eventual liquidation of ANIC. Furthermore, on September 28, 2012, this Court entered a
Notice of Judgment denying the Rehabilitator’s Post-Trial Motion regarding the Court’s decision
on the prior liquidation petitions (the “Judgment”). The Intervenors also seek to enforce that
Judgment. Thus, the advocacy directed by Woznicki on behalf of the Companies is necessary
given the history of this case and the Rehabilitator’s repeated efforts and attempts to terminate
the rehabilitations of the Companies and to liquidate them.
The Rehabilitator’s argument that the “American Rule” bars the payment sought
in the Application is misplaced in these circumstances. This Court has already ruled, and the
Rehabilitator has admitted, that the relief sought in three prior fee requests was authorized by

5

The October 8, 2014 Petition (without voluminous exhibits) is attached as Exhibit 5.

3

Section 518(a).6 Moreover, the Rehabilitator’s opposition to the Application is a volte-face from
the argument submitted in her “Opposition to Verified Application of National Health
Administrators to Recover Professional Fees, Costs, And Other Expenses Pursuant to 40 P.S.
§ 221.18(a)” filed on January 18, 2013 (“Rehabilitator’s Opposition to NHA’s Application”).
The Rehabilitator argued that another intervenor, the National Health Administrators, should not
have its fee petition granted because the Intervenors are the “parties litigating on behalf of the
insurers sought to be liquidated” and therefore “are within the scope of § 221.18(a).”7
Furthermore, the Rehabilitator’s surprising demand to now suppress the advocacy that Woznicki
has directed for the Companies just a few months before the start of the hearing on the pending
liquidation petition and rehabilitation plan is inconsistent with her request for the formation of a
policyholders’ committee and acquiescence to this Court’s approval of the payment of the
professional fees, costs, and expenses of those policyholders.
The Rehabilitator’s argument that the Application should be denied because
Woznicki’s co-intervenor, PTAC, is the sole shareholder of PTNA, was never before asserted,
elevates form over substance, and is simply irrelevant to the analysis given that Woznicki’s role
as Chairman of the Companies’ Boards is sufficient to grant the Application under either or both
Sections 506(c) or 518(a). With or without a holding company intervenor, Woznicki would still
be advocating against the liquidation of the Companies that he entrusted to the Rehabilitator to
rehabilitate. The Companies’ Boards and PTAC share a common desire to save the Companies
from liquidation, but Woznicki’s status as an Intervenor as the Chairman of the Boards of the

6

See Amended Opinion at 159, Conclusion of Law ¶ 6; Orders dated July 6, 2012, April 4,
2014, and June 8, 2015 granting the Intervenors’ Fee Petition and Supplemental Fee
Applications.
7

See Rehabilitator’s Opposition to NHA’s Application, attached as Exhibit 6, at 5.

4

Companies remains at the core of the Intervenors’ fee requests. Furthermore, Section 518(a)
broadly authorizes Woznicki as a director to take “such actions as are reasonably necessary”
which may include obtaining the aid of a corporate holding company to facilitate the defense or
front the expenses of providing an appropriate defense.
In addition or in the alternative, the Intervenors are entitled to reimbursement of
the fees and costs sought in the Application pursuant to Section 506(c)(i). Under Pennsylvania
law, the board of directors of an insurance company has the authority to exercise the insurer’s
right to “sue and be sued, complain and defend and participate as a party or otherwise in any
judicial, administrative, arbitrative or other proceeding in its corporate name.” 15 Pa.C.S.
§ 1502(a)(2). Woznicki, as the Chairman of the Companies’ Boards, exercised precisely that
authority and statutory “right to engage legal counsel for defense of and appeal with respect to a
delinquency proceeding.” Section 506(c)(i). A “delinquency proceeding” is broadly defined
under Section 503 and includes this proceeding. Accordingly, the Intervenors seek approval
from this Court to have the fees and costs for the services detailed in the Application and the
supporting spreadsheets which have been provided to the Court and the Rehabilitator paid from
the general assets of the Companies. See Section 506(c)(i).
In summary, the professional fees, costs, and expenses sought in the Application
are directly related to defending against the Rehabilitator’s efforts and attempts to liquidate the
Companies and otherwise defend the delinquency proceeding. Woznicki at all relevant times has
been the Chairman of the Companies’ Boards, and the Rehabilitator has filed no fewer than five
liquidation petitions in this proceeding and invoked Section 518 in each and every one of them,
although even if she had not invoked Section 518, the substance of the petitions would be the
same. The Intervenors’ Application for payment of the already heavily discounted fees of two

5

attorneys is statutorily authorized and reasonable in amount given the history of this case and by
comparison to the vastly greater number of lawyers and consultants who have been enrolled by
the Rehabilitator to liquidate the Companies. History has shown the value of the Intervenors’
advocacy and their work, including discovery, needed to make a full record so that all sides of
the story regarding these Companies are fairly presented to the Court. Without the timely
payment of the fees sought in the Application, that advocacy will disappear.
Accordingly, for the reasons stated in the Application and explained below, the
Application should be granted.
II.

ARGUMENT
A.

This Court and the Rehabilitator have consistently recognized the statutory
authority for paying the Intervenors’ fees, costs, and expenses in this matter,
rendering the American Rule inapplicable to the Application.
The Rehabilitator first argues that the Application should be denied because the

American Rule precludes the award of fees in the absence of contractual or statutory
authorization. See Response Brief at 3-5. The American Rule and cases citing it are irrelevant
because there is statutory authorization for granting the Application. In fact, this Court has
already ruled, and the Rehabilitator has represented to this Court, that the Intervenors’
professional fees, costs, and expenses are within the scope of Section 518(a), which provides in
relevant part as follows:
The Commonwealth Court shall permit the directors to take such actions as are
reasonably necessary to defend against the petition and may order payment from
the estate of the insurer of such costs and other expenses of defense as justice may
require.
Section 518(a), 40 P.S. § 221.18(a).
This Court issued a clear ruling regarding the payment of the Intervenors’
professional fees, costs, and expenses under Section 518(a). In denying the Rehabilitator’s

6

Amended Petitions for Liquidation filed on October 23, 2009, the Court concluded that the
“Intervenors have provided a thorough and careful defense to the petitions and are entitled to an
award of reasonable attorneys’ fees and costs pursuant to Section 518(a) of Article V, 40 P.S.
221.18(a), in an amount to be determined at a later date.” Amended Opinion at 159, Conclusion
of Law ¶ 6.
When it suited the Rehabilitator’s objectives to do so in this same proceeding, the
Rehabilitator argued that the Court should deny NHA’s Application to recover fees in this
proceeding because, unlike the Intervenors, NHA was not within the scope of Section 518(a).
Rehabilitator’s Opposition to NHA’s Application, Exhibit 6 at 5. The Rehabilitator argued that:
“Notably, the Rehabilitator has paid, and did not contest its obligation to pay, the counsel fees of
intervenors Penn Treaty and Eugene J. Woznicki, parties that actually defended against the
petitions seeking liquidation orders for the Companies.” Id. (emphasis added). The
Rehabilitator further argued that the intervenors “Penn Treaty and Mr. Woznicki [are] parties
litigating on behalf of the insurers sought to be liquidated” and “are within the scope of
§ 221.18(a).” Id. (emphasis added). 8

8

The Rehabilitator argues that her statutory construction should be afforded “due deference and
great weight.” Response Brief at 4. This is incorrect for several reasons under the circumstances
here. First, the Legislature has clearly stated in Sections 506(c) and 518(a) that the relief sought
in the Application is subject to “Commonwealth Court” approval, not the Rehabilitator’s.
Second, only “[w]hen the words of the statute are not explicit” may this Court resort to statutory
construction. 1 Pa.C.S. § 1921(c); Warrantech Consumer Products Services, Inc. v. Reliance
Ins. Co. in Liquidation, 96 A.3d 346, 354-55 (2014) (interpreting a provision of the Insurance
Department Act according to the plain language of the provision, without resort to statutory
construction principles or deference to the Rehabilitator’s construction). Third, the statutory
provisions involved are not “interpretative regulations” promulgated by the Insurance
Commissioner under her rulemaking authority. Donnelly v. Bauer, 553 Pa. 596, 608 (1998)
(holding that courts traditionally accord an interpretation of an interpretative regulation
promulgated by an agency with “some deference”; however, “the interpretation of a statute is a
question of law for the Court to resolve and when the Court is convinced that the interpretative
regulation adopted by the administrative agency is clearly erroneous or is violative of legislative
7

Furthermore, this Court has granted, and the Rehabilitator has not opposed, the
Intervenors’ original Fee Petition and Supplemental Fee Applications filed on May 18, 2012,
February 21, 2014, and May 4, 2015. The Intervenors’ fee requests including the Application
were filed pursuant to this Court’s Amended Opinion and Order and Legion, 831 A.2d at 1228,
so the Rehabilitator’s argument that “it appears that neither § 221.6(c)(i) nor § 221.18(a) has
been construed or interpreted by a Pennsylvania court” is quite obviously incorrect. Response
Brief at 3. This Court has construed Section 518(a) in Legion, the December 28, 2012 Amended
Opinion and Order, the April 4, 2013 Memorandum and Opinion and Order,9 and in response to
the first three fee requests of the Intervenors in this case.
The same rationale in granting the prior fee requests applies to the Application.
The Rehabilitator’s quest to obtain a long-sought liquidation order continues, as do the
Intervenors’ efforts to enforce the Judgment while defending against the October 8, 2014
Petition. Yet now, just three months before the upcoming hearing on the pending petition to
liquidate PTNA and purportedly rehabilitate ANIC, the Rehabilitator has changed her mind and
asserts that the Intervenors’ legal fees, which she is on record as having represented are

intent, the Court disregards the administrative agency’s regulation.”). As explained in Cope v.
Insurance Commissioner, 955 A.2d 1043, 1049 n.14 (Pa. Cmwlth. 2008), the deferential view of
an agency’s interpretation of its statute applied in Winslow-Quattlebaum v. Maryland Insurance
Group, 561 Pa. 629 (2000), cited in the Response Brief, only applies where the agency is acting
in its rulemaking capacity. With regard to the current Application for the Court’s approval of
payment of fees, the Insurance Commissioner is not acting in a rulemaking capacity, adjudicative
capacity, or any other capacity. The Intervenors by requesting the relief in the Application of
this Court are not requesting the Insurance Commissioner to make any decision or determination.
Fourth, the Rehabilitator has asserted opposite positions on the construction of Section 518(a) in
her Opposition to NHA’s Application and her Response Brief.
9

The Court in its Memorandum Opinion and Order filed in this matter on April 4, 2013,
attached as Exhibit 7, noted that: “Counsel for intervenors [PTAC], the owner of the
Companies, and Eugene J. Woznicki, Chairman of the Board of Directors, defended the
Companies against the liquidation petitions.” Id. at 2.

8

authorized by statute, are not recoverable under the American Rule. Meanwhile, the
Rehabilitator has supported the Court-ordered payment of the legal and actuarial fees, costs, and
expenses of a committee of a dozen or so individual policyholders from the Companies’ assets
for which there is literally no statutory support. The Rehabilitator has even acquiesced to the
policyholders committee’s Application for Leave to Obtain Liability Insurance at the Expense of
PTNA and ANIC filed on August 21, 201510 in which it seeks Court approval to charge the
Companies $75,000 per year for a D&O liability insurance policy.
The American Rule argument should be rejected in accordance with the statutory
language, the Court’s prior rulings, the Rehabilitator’s contrary representations to this Court, and
the approach approved with regard to the first three fee requests of the Intervenors.11 In addition,
the Rehabilitator’s American Rule argument should be rejected as inconsistent with the treatment
of the fees, costs, and expenses of the policyholders’ committee in this matter.
B.

The Application should be granted under Section 518(a).
This Court has already ruled in five separate Orders in this matter that the

Intervenors’ professional fees, costs, and expenses are to be paid out of the assets of the

10

Paragraph 8 thereof states: “The rehabilitator does not object to the Committee’s request and
has obtained a proposal from Axis Insurance Company to provide such coverage for an annual
premium of $75,000. A one year extended reporting period can be purchased for an additional
premium of $75,000.”

11

The argument that Sections 506(c) and 518(a) are “penal provisions” to be strictly construed
under 1 Pa.C.S. § 1928 is incorrect. Response Brief at 3. The Intervenors do not seek to shift
legal fees against an adversary. Rather, they seek relief from the Court’s January 6, 2009 Order
that the Rehabilitator take possession of the Companies’ assets and administer them in
accordance with this Courts’ orders to allow the Companies’ Boards to pay legal fees out of the
Companies’ own assets. Thus, Sections 506(c) and 518(a) are to be “liberally construed to effect
their objects and promote justice.” 1 P.a.C.S. § 1928(c). Moreover, the maxim that statutes in
derogation of common law are to be strictly construed is irrelevant where, as here, resort to
statutory interpretation is unnecessary because the Legislature has so plainly expressed its intent.
See Petition of Pennsylvania Crime Com., 446 Pa. 152, 156 (Pa. 1971); 1 Pa.C.S. § 1921(b).

9

Companies pursuant to Section 518(a), 40 P.S. § 221.18(a). See December 28, 2012 Amended
Opinion at 159, Conclusion of Law ¶ 6; April 4, 2013 Memorandum Opinion and Order (Exhibit
7) at 2; July 6, 2012 Order granting the Intervenors’ Fee Petition; April 4, 2014 Order granting
the Intervenors’ Supplemental Fee Application; June 8, 2015 Order granting the Intervenors’
Supplemental Fee Application. This Court has also ruled that Section 518(a) “specifically
authorizes use of insurer (in rehabilitation) funds to contest its liquidation [and] [s]uch a contest
would never be possible if…a rehabilitator can speak for the insurer in this life or death
decision.” Legion, 831 A.2d at 1228. For the same reasons that their prior fee requests have
been granted, the Intervenors continue to satisfy the criteria for payment of their professional
fees, costs, and expenses in the Application requesting approval for payment of $99,700.90 in
professional fees and $2,119.29 in costs and expenses incurred during the Second Quarter of
2015.
Woznicki is the Chairman of the Companies’ Boards and intervened on their
behalf to object, contest, and oppose the efforts and attempts by the Rehabilitator to liquidate
PTNA and ANIC and otherwise seek to avoid liquidation through achieving an appropriate
rehabilitation. The Rehabilitator has filed five liquidation petitions since 2009. Her October 8,
2014 Petition requests to liquidate PTNA under Section 518 and is designed to lead to the run-off
and eventual liquidation of ANIC. Moreover, the Intervenors’ costs and efforts to enforce this
Court’s Judgment denying the prior liquidation petitions for both Companies and requiring
rehabilitation is just as worthy of payment as the original efforts to defeat those petitions.
During the period covered by the Application, the Intervenors argued that this
Court should grant the Intervenors’ Application for Relief for an Order Rejecting the
Rehabilitator’s Plan, or, in the Alternative, Requiring the Rehabilitator to Provide Certain

10

Explanations in Advance of the Hearing. The Court heard argument on that application on May
11, 2015, but denied it after determining that a hearing on the Rehabilitator’s Plan proposed in
the October 8, 2014 Petition is necessary. See Memorandum Opinion and Order filed May 19,
2015. Nonetheless, the Court has acknowledged that the Intervenors have again raised important
issues and questions about the Rehabilitator’s proposals. The same Memorandum Opinion and
Order denying the Intervenors’ application underscored that the issues and questions raised in the
Intervenors’ Formal Comments or their application to reject the Plan will be addressed during the
upcoming hearing. The Intervenors cannot reach the end of the hearing unless the costs relating
thereto, including needed discovery, are paid from the assets of the Companies. Particularly
given the history of this case with which the Court is fully familiar, justice requires no less.
1.

The Rehabilitator has steadfastly sought to liquidate the Companies
since 2009, and there is a liquidation petition pending.

Incredibly, the Rehabilitator argues that “The Court May Deny the Application
Because No Petition for Liquidation is Pending.” Response Brief at 11. She further argues that
because she has filed a petition for approval of a plan of rehabilitation Section 518 is
inapplicable. See id. at 12. Her arguments are incorrect and mischaracterize the record
regarding the relief sought in her own pending petition. The Rehabilitator expressly invoked
Section 518 in the October 8, 2014 Petition. But even if it had not been expressly invoked as a
matter of form, the substance would be the same because a petition to liquidate an insurer in
rehabilitation is a request for termination of rehabilitation under Section 518.
The Rehabilitator has been under this Court’s Orders to rehabilitate PTNA and
ANIC for over seven years but has instead caused the rehabilitations to languish and failed to
take any actual rehabilitative actions that would correct the conditions that led the Companies’
Boards to consent to the rehabilitation petitions. Given these circumstances and the

11

Rehabilitator’s proven history of frustrating the rehabilitations, the Companies’ Boards have
taken action reasonably necessary to defend against the Rehabilitator’s efforts and attempts to
liquidate the Companies. Those efforts and attempts include the filing of no fewer than five
liquidation petitions between 2009 and 2014, and pursuit of liquidation by way of an
unsuccessful appeal to the Pennsylvania Supreme Court.
Most recently, the Rehabilitator’s October 8, 2014 “Petition for Approval of
Second Amended Plan of Rehabilitation for [PTNA] and [ANIC] and for Liquidation of PTNA”
was filed pursuant to Section 518 as expressly set forth in the Petition:
6.
The Plan and the liquidation of PTNA, which is an integral part
thereof, satisfy the requirements of Article V of the Insurance Department Act of
1921 and represent a sound exercise of the Rehabilitator’s broad discretion.
WHEREFORE, the Rehabilitator respectfully requests that the Court, in
accordance with 40 P.S. §221.16(d), 221.18 and 221.20, enter an order approving
and confirming the Plan and placing PTNA in liquidation.
October 8, 2014 Petition at 3 (emphasis added).
Thus, because PTNA is currently in rehabilitation and the Rehabilitator has
petitioned to place PTNA in liquidation, the Rehabilitator’s argument that there is no liquidation
petition pending is factually wrong and must be rejected. It is irrelevant what section of Article
V the Rehabilitator purports to invoke in filing a petition to liquidate an insurer in rehabilitation.
Regardless of the form of the document’s caption or the section invoked, the substance of the
relief sought is controlling. In this instance, however, the Rehabilitator has indeed invoked
Section 518. Her argument must also be rejected because it would set a dangerous precedent for
the Insurance Commissioner to effectively bar advocacy against future liquidation petitions by
filing a document superficially entitled a petition for approval of a plan of rehabilitation but
actually seeking the liquidation of an insurer.

12

Finally, even if the October 8, 2014 Petition were not pending, the Intervenors
continue to seek to enforce the Judgment issued by this Court denying the Rehabilitator’s prior
liquidation petitions, which further supports the relief sought in the Application. The
Intervenors’ costs and efforts to enforce this Court’s Judgment denying the liquidation orders
sought and requiring rehabilitation is just as worthy of payment as the original efforts to defeat
those petitions. Accordingly, the Rehabilitator’s assertion that there is no liquidation petition
pending is both incorrect and irrelevant and the Application should be granted.
2.

Woznicki is the Chairman of the Companies’ Boards of Directors.

The verifications signed and sworn by Woznicki attached to his Petitions to
Intervene provide that he is the Chairman of the Boards of Directors of PTAC, PTNA, and
ANIC. Exhibits 1 - 2 at verification pages. In the Petitions to Intervene and in their verified
Application, the Intervenors have established for the record that Woznicki is the Chairman of the
Companies’ Boards. On December 30, 2011, the Rehabilitator stipulated in submissions to this
Court that “Mr. Woznicki is the Chairman of the Boards of Directors of ANIC and PTNA, and
he has intervened as such to defend against the liquidation petitions on behalf of the directors of
those companies.” Stipulations of Fact, Exhibit 11 at 2, ¶ 6. Contrary to that verified record as
well as the representations made to this Court in the Rehabilitator’s Opposition to NHA’s
Application that “Penn Treaty and Mr. Woznicki [are] parties litigating on behalf of the insurers
sought to be liquidated” and “are within the scope of § 221.18(a)” and this Court’s findings,12 the
Rehabilitator now argues for the very first time in her unverified brief that Woznicki is not a

12

See December 28, 2012 Amended Opinion at 3 (“On November 2, 2009, [PTAC], the owner
of PTNA, and Eugene J. Woznicki, Chairman of the Board of Directors of PTNA and of PTAC,
petitioned to intervene to oppose the liquidation petitions. The Court granted the intervention
petition.”). That factual finding continues to be accurate, as is the verified fact that Woznicki is
Chairman of the Board of ANIC.

13

director of the Companies. See Response Brief at 13 & n.7. Specifically, she argues that
Wonzicki’s term as a director only lasted one year and that “the Rehabilitator is not aware of any
lawful extension of his authority after 2009.” (Id.). This desperate argument is incorrect.
Woznicki was elected to serve “for the term of one year, and until his successor
shall be elected and shall qualify.” PTNA Amended and Restated By-Laws Response Brief,
Exhibit B at 10, Article IV.1 (“The business of this corporation shall be managed by its Board of
Directors, which shall be seven in number. The directors need not be residents of this
Commonwealth. They shall be elected by the shareholders, and each director shall be elected for
the term of one year, and until his successor shall be elected and shall qualify.”); ANIC
Amended and Restated By-Laws, Response Brief, Exhibit B, at 9, Article 4.1.
It is generally the law in every jurisdiction that:
Directors or other officers of a corporation elected or appointed for a certain time
hold over after the expiration of their term until their successors are elected or
appointed. The Model Business Corporation Act provides that each director shall
hold office for the term for which elected and until a successor is elected and
qualified. Statutes in most jurisdictions contain similar provisions. *** Thus,
where the corporation fails to hold its regular annual meeting for the election of
directors, the directors then in office hold over until their successors are elected.
William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations, Vol. 2, Chap. 11,
§ 344 at pp. 130-134 (2014 Revised Edition).
Pennsylvania law applicable to the Companies13 follows this general approach
that the term of a director “holds over” in the event that no election for a successor director is
held, as follows:
§ 1724. Term of office of directors.

13

The Companies are “Pennsylvania stock life insurance companies headquartered in Allentown,
Pennsylvania.” Amended Opinion at 11.

14

(a) General rule. --Each director of a business corporation shall hold office until
the expiration of the term for which he was selected and until his successor has
been selected and qualified or until his earlier death, resignation or removal. Any
director may resign at any time upon written notice to the corporation. The
resignation shall be effective upon receipt thereof by the corporation or at such
subsequent time as shall be specified in the notice of resignation. Each director
shall be selected for the term of office provided in the bylaws, which shall be one
year and until his successor has been selected and qualified or until his earlier
death, resignation or removal, unless the board is classified as provided by
subsection (b). A decrease in the number of directors shall not have the effect of
shortening the term of any incumbent director.
15 Pa.C.S. § 1724 (2014).
Pennsylvania law does require that a shareholder meeting be held once a year.
See 15 P.S. § 1755. That section, however, expressly provides the following: “Failure to hold
the annual or other regular meeting at the designated time shall not work a dissolution of the
corporation or affect otherwise valid corporate acts.” Id. Furthermore it is provided, “If the
annual or other regular meeting is not called and held within six months after the designated
time, any shareholder may call the meeting at any time thereafter.” Id. Thus, both the
Companies’ By-Laws and Pennsylvania statute provides for Woznicki to hold over his term in
the event of the failure to hold an annual meeting and election of directors, and Woznicki
remains a director today. As set forth in the attached Affidavit of Eugene J. Woznicki dated
August 28, 2015, Woznicki has at all relevant times remained the Chairman of the Companies’
Boards.14
Furthermore, Woznizki’s status as Chairman of the Companies’ Boards has been
consistently reaffirmed numerous times by the Rehabilitator’s concurrence with the relief
requested in the prior fee petitions. Accordingly, the Rehabilitator should not be heard to argue
that Woznicki has not remained the duly authorized Chairman of the Companies’ Boards.
14

Affidavit of Eugene J. Woznicki in Support of the Application, dated August 28, 2015,
attached as Exhibit 12, at ¶ 2.
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3.

PTAC’s co-intervention with Woznicki is a “reasonably necessary
action” under Section 518(a) that is consistent with the approved
approaches in these and prior proceedings before this Court.

The Rehabilitator has never before this month objected to the Intervenors’ fee
requests. PTAC has always been a co-intervenor in this case along with Woznicki. As set forth
in the Petitions to Intervene, the Intervenors patterned their intervention upon the approach
approved by this Court in the Legion and Villanova matters in which Legion’s and Villanova’s
parent company, Mutual Risk Management, Ltd., intervened so that it could contest the
liquidation along with Robert Mulderig, the only director of Legion and Villanova who had not
resigned. See Petitions to Intervene ¶ 15. Yet now, just a few months before the start of the
hearing on the pending liquidation petition, the Rehabilitator argues that the co-intervention of
PTAC is a bar to the relief sought in the Application because PTAC is the owner, rather than a
director, of the Companies. See Response Brief at 13, 19-24.
The Intervenors agree that PTAC is the direct and indirect owner of the
Companies. The Intervenors have never argued that PTAC is a director. PTAC is not an
individual person. However, Woznicki is a director of the Companies, and Section 518(a)
broadly authorizes Woznicki as a director to take “such actions as are reasonably necessary”
which may include obtaining the aid of a corporate holding company to facilitate the defense and
front the fees for provision of the defense. PTAC’s co-intervention has been vital to the defense.
This Court has praised the “thorough and careful defense” of both Intervenors, including PTAC,
which provided valuable aid on behalf its subsidiary Companies. See Amended Opinion at 159,
Conclusion of Law ¶ 6.
Until recently, it was similarly the Rehabilitator’s position that “intervenors Penn
Treaty and Eugene J. Woznicki [are] parties that actually defended against the petitions seeking
liquidation orders for the Companies” and that “Penn Treaty and Mr. Woznicki [are] parties
16

litigating on behalf of the insurers sought to be liquidated” and “are within the scope of
§ 221.18(a).” Rehabilitator’s Opposition to NHA’s Application, Exhibit 6 at 5. Nothing has
changed since then.
The Rehabilitator’s responses to the Intervenors’ fee requests show that the
Rehabilitator has had no problem with the assets of the Companies being paid to reimburse
PTAC for fronting the professional fees, costs, and expenses incurred for the services set forth in
detail in the prior fee requests. See the Rehabilitator’s Certificate of No Objection to
Intervenors’ Petition for Professional Fees and Costs, filed June 11, 2012, attached as Exhibit 8
(stating, inter alia, that the Commissioner “has reviewed the Petition and does not contest the
Intervenors’ request for relief”; “[t]he Commissioner does not object to an award of the
Intervenors fees and costs in the amount of $4,840,472.59”; and “[t]he Commissioner
respectfully requests the Court enter an Order, in conformity with the form of order attached to
the Petition…approving the Petition[.]”); Response of Michael F. Consedine to Intervenors’
Supplemental Application for Relief to Recover Professional Fees, Costs and Other Expenses,
filed March 24, 2014, attached as Exhibit 9 (stating, inter alia, “the Rehabilitator represents to
the Court only that he does not object to the instant request, which he believes sets forth amounts
that are fairly within the scope of what Intervenors may recover as part of the proceedings on the
Commissioner’s petition to convert the Companies’ rehabilitation into a liquidation pursuant to
218(a), and nothing more.”); Rehabilitator’s Response to Certain Intervenors’ Application to
Recover Legal Fees, Costs, and Other Expenses, filed June 1, 2015, attached as Exhibit 10
(stating, inter alia, that the Rehabilitator “takes no position on the present fee-recovery petition
filed by Intervenors Eugene J. Woznicki [] and Penn Treaty American Corporation.”).
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Accordingly, PTAC’s co-intervention is consistent with Section 518(a), the
approved approach in this and prior proceedings before this Court, and the relief sought in the
Application.
4.

The Rehabilitator’s “shareholder arguments” are irrelevant and
otherwise fail.

The Rehabilitator’s argument that PTAC is the owner, not director, of the
Companies is irrelevant to the Court’s consideration of the Application because Woznicki’s role
as a director requires the fee request to be granted. The Rehabilitator’s “shareholder equity”
argument is also irrelevant because it based primarily upon cases involving the procedural stage
where a petition roughly analogous to the prior liquidation petitions in this case or the pending
October 8, 2014 Petition had already been granted. See Response Brief at 19-24. Unlike all of
those cases, however, this Court issued the Amended Opinion and Order denying the
Rehabilitator’s liquidation requests and ordering rehabilitation. That decision was entered as a
Judgment which was affirmed by the Pennsylvania Supreme Court. The pending request to
liquidate PTNA (and ANIC, the Intervenors contend) are issues that will be contested at the
upcoming hearing and that make it necessary for the Intervenors’ defense to continue and for
their fee requests to be granted.
Moreover, the nine cases cited by the Rehabilitator with regard to her
“shareholder equity” argument at pages 21-24 of the Response Brief are distinguishable from the
facts and circumstances involving these Companies for additional reasons:
a.

Differing insurance products. The Companies’ insurance products are

long-term care insurance policies containing a unique compact between insurer and insured:
guaranteed policy renewability in exchange for actuarially justified premium rate increases. The
cited cases involved ordinary life insurance, liability, accident, and other unspecified products.
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b.

Differing conditions that led to the need for rehabilitation. A common

theme runs through the cited cases:15 ill-timed investments in junk bonds (Virginia State Corp.
Comm’n v. Fidelity Bankers Life Ins. Co., 1992 S.C.C. Ann. Rept. 53, 1992 WL 409892, at *1
(Va. Corp. Com. Dec. 4, 1992)), bad loans for risky real estate projects (Plaza B.V. v. Stephens,
913 S.2d 319 (Ky. 1996); see Kentucky Cent. Life Ins. Co. v. Stephens, 897 S.W.2d 583, 585
(Ky. 1995 (“aggressive mortgage loan and real estate investment program”); KCL, Wikipedia
(available at https://en.wikipedia.org/wiki/Kentucky_Central_Insurance_Company) (describing
KCL as the “Kentucky Enron”)), or even uncontested allegations of fraudulent activity (Cohen v.
State of Del., 89 A.3d 65 (Del. 2014)). These ingredients are missing here. The primary
condition that led to rehabilitation is attributable to the rate regulators, not the managers, of these
Companies. See Amended Opinion at 28-29; see also id. at 4 (“This case presents a serious
indictment of the existing system of rate regulation of long-term care insurance.”).
c.

Differing issues. None of the cited cases involved directors’ fee requests

under statutes analogous to Sections 506(c) or 518(a). These are the only issues presented in the
Application. Arguments based on cases involving different issues are irrelevant.
d.

Differing jurisdictions and applicable law. The cited cases are from

foreign jurisdictions (Delaware, Kentucky, Utah, Oklahoma, Hawaii, Florida, South Carolina,
and Virginia). None apply Pennsylvania law. Two are unpublished opinions (In re Tara Life
Ins. Co. of Am., No. 7135, 1983 WL 103275 (Del. Ch. Dec. 19, 1983) and Fidelity Bankers Life
Ins. Co.). None are binding on this Court.
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Several of the cited cases do not address the conditions that led to the delinquency proceeding,
and some are only a page long and bereft of facts. See Hartnett v. S. Am. Fire Ins. Co. , 495
So.2d 902 (Fla. App. 1986).
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e.

Differing statutes. It is with good reason that the cited cases have no

precedential value here. They involved statutory provisions with different language than
Sections 506(c) and 518(a). If the Rehabilitator seeks to cite cases from foreign jurisdictions for
persuasive value, she should first demonstrate that the statutes involved the same language.
f.

Differing assets and guaranty association safety nets. The Companies

have substantial assets, continue to pay policyholder benefits as due, and are protected by
guaranty funds that may be larger in the future than at present. See Amended Opinion at 9. By
contrast, certain insurers in the cited cases had imposed moratoriums on paying benefits to avoid
a “run on the bank.” See Fidelity Bankers Life Ins. Co., 1992 WL 409892, at *11 (“In May,
1991, Fidelity Bankers was faced with a ‘run on the bank’ and could not meet its obligations to
policyholders, let alone other creditors, in the usual course of its business.”); Kentucky Cent. Life
Ins. Co. v. Stephens, 897 S.W.2d 583, 586 (Ky. 1995 (“before the moratorium, the surrender of
policies cascaded to $ 1 million per day”). Other insurers were not protected by guaranty
associations because the insolvency predated the enactment of guaranty statutes in the state. Ins.
Commissioner v. New South Life Ins. Co., 270 S.C. 612, 621, 244 S.E.2d 289, 294 (S.C. 1978)
(“since New South became an impaired insurer prior to the effective date of the Guaranty
Statute, the Association was not obligated to assume the policy obligations of New South.”); In
re Am. Investors Assurance Co., 521 P.2d 560 (UT 1974) (predating enactment of the Utah Life
& Health Insurance Guaranty Association created in 1979). By contrast, this Court has already
ruled that “there is no ‘run on the bank’ or immediate cash flow problems.” Amended Opinion
at 139. This Court has ruled that rehabilitation is appropriate and it should not revisit core case
issues in the context of the Intervenors’ fee requests just a few months before the upcoming
hearing.
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g.

Moot intervention or standing issues. The intervention and standing

issues addressed in the cited cases, involving foreign statutes and different facts, are in any event
moot here. The Rehabilitator consented to PTAC’s timely intervention in this delinquency
proceeding along with Woznicki. See Petitions to Intervene (Exhibits 1 – 2) at ¶ 17 (“Counsel
for the Rehabilitator has confirmed that the Rehabilitator consents to the intervention of
Woznicki and PTAC.”). Based on his own cited cases, the Rehabilitator cannot be permitted to
argue that the Intervenors’ role in this case should be limited because PTAC is the owner of the
Companies, while simultaneously arguing that Woznicki, the Chairman of the Companies’
Boards authorized by them to intervene, should also have his role limited. Courts have allowed
an indirect holding company of the insurer to intervene and fully participate according to the
Rehabilitator’s own cited case. FCH, the sole shareholder of FBIG, which was itself the
immediate parent of the insurer, “presented the primary opposition to the Plan and sponsored its
own competing plan (the ‘FCH Plan’).” Fidelity Bankers Life Ins. Co., 1992 WL 409892, at *2;
see also id. at *1, *15 & n.1 (“FCH is the sole shareholder of Fidelity Bankers’ immediate
parent….”).
Moreover, the Rehabilitator’s string citations gloss over many other
distinguishable facts. The Rehabilitator argues that “shareholders” were denied intervention in
Plaza B.V. v. Stephens. The court there affirmed that nonvoting shareholders were properly
denied intervention because those shareholders were “nonvoting”, the trial court had already
entered an order of liquidation affirmed by separate appeal, and the board of directors of KCL
represented the interests of the nonvoting shareholders and had leave to intervene. Plaza B.V.,
913 S.2d 319, 321. In another case, the person seeking intervention was pro se and the court
noted that the person had withdrawn or voluntarily dismissed prior appeals, and therefore the
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intervention request was barred by the law of the case, res judicata, and collateral estoppel
doctrines. See Crawford v. Am. Standard Life and Accident Ins. Co., 37 P.3d 971, 972 (OK App.
2001). In Cohen v. State of Delaware, Cohen, the insurer’s former CEO and owner, had
“resigned from Indemnity’s board of directors on August 5, 2013, and the board removed him
from all of his officer positions that same day” and there was “uncontested evidence of
substantial financial fraud by Cohen” who had also failed to attend a required court hearing and
was violating a seizure order by interfering with the rehabilitator’s access to the insurer’s offices,
telephone systems, and computer servers. Cohen, 89 A.3d 65, 73, 96. In Metcalf v. Investors
Equity Life Insurance Co., 80 Hawai’i 339, 910 P.2d 110 (HI 1996), the court denied
intervention because the board of directors was protecting the shareholders’ interests. Here,
contrary to the foregoing cases, there is no strife between voting and nonvoting shareholders or
between PTAC and the Companies’ Boards regarding the appropriateness of contesting the
Rehabilitator’s approach to rehabilitation and the pending liquidation petition.
h.

Differing tax issues. As PTAC intends to demonstrate at the hearing,

PTAC is the head of the consolidated tax group with contractual and property rights related to
consolidated net operating losses and other tax attributes that the Rehabilitator seeks to utilize in
her Plan. PTAC’s authorization is needed to use consolidated tax assets, tax-related rights and
powers, including those related to tax attributes. PTAC’s future potential contributions to the
rehabilitation process are therefore greater than the Rehabilitator admits in her Response Brief.
The Rehabilitator discusses the sale of Tara Life Insurance Company and that company’s tax
attributes, see Response Brief at 21 (citing In re Tara Life Ins. Co. of Am., 1983 WL 103275),
but does not argue that the facts and circumstances and tax law applicable in the early 1980’s are
analogous to the Companies’ situation and applicable tax laws today.
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Finally, the Rehabilitator’s citation to 40 P.S. § 991.1712(d) is also irrelevant and
inapplicable in the context of the Application before the Court. See Response Brief at 20. The
Application seeks the payment of costs of defense directed by the Companies’ Boards that are
properly categorized by more specific statutory provisions as administrative expenses, not the
payment of a dividend to PTAC.
Accordingly, the Rehabilitator’s “shareholder argument” is irrelevant to the
propriety of granting the Intervenors’ fee requests in the Application, particularly given the role
of the Companies’ Boards at the core of the intervention and defense.
C.

Alternatively, the Application should be granted under Section 506(c).
Consistent with the relief sought in the Intervenors’ prior fee requests16, the

Intervenors are entitled to payment of their legal fees under Section 506(c)(i), which provides as
follows:
(c) This section shall not be construed to abridge otherwise legal rights to resist a
petition for liquidation or other delinquency proceedings.
(i) An insurer shall have the right to engage legal counsel for defense of and
appeal with respect to a delinquency proceeding.[17] Reasonable costs and fees
therefore may be paid from the general assets of the insurer, subject to the
approval of the administrative or judicial body to which appeal was made.

16

The original Fee Petition and the Supplemental Fee Applications have all been filed pursuant
to Section 506(c) in addition or in the alternative to Section 518(a). See May 18, 2012 Fee
Petition at page 1 ¶ 2, n.2 (citing Section 506(c)), page 42 ¶ 178 (same); February 21, 2014
Supplemental Fee Application at page 2, ¶ 2 (attaching the Fee Petition as Exhibit 1 thereto) and
page 5, ¶ 13 (incorporating by reference the legal authority in the Fee Petition); May 1, 2015
Supplemental Fee Application at pages 1-2, ¶ 1, n.1 (citing Section 506(c), page 5, ¶ 16 (citing
Section 506(c) and incorporating prior fee petitions).

17

“‘Delinquency proceeding’ means any proceeding instituted against an insurer for the
purpose of liquidating, rehabilitating, reorganizing or conserving such insurer, and any summary
proceedings under sections 510 through 513.” Section 503 of Article V, 40 P.S. § 221.3.
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In the event that such proceedings result in a declaration of insolvency or are
subsequent thereto, the approved costs thereof shall be administrative costs or
expenses as provided under section 544(b).
Section 506(c)(i), 40 P.S. § 221.6(c)(i).
Under Pennsylvania law, the board of directors of an insurance company has the
authority to exercise the insurer’s right to “sue and be sued, complain and defend and participate
as a party or otherwise in any judicial, administrative, arbitrative or other proceeding in its
corporate name.” 15 Pa.C.S. § 1502(a)(2). Woznicki, as the Chairman of the Companies’
Boards exercised precisely that authority and statutory “right to engage legal counsel for defense
of and appeal with respect to a delinquency proceeding.” Section 506(c)(i). A “delinquency
proceeding” is broadly defined under Section 503 and includes this proceeding.
As this Court ruled in Legion, the authority of the Boards to contest liquidation
(or any other delinquency proceeding for that matter) is not trumped by the managerial powers
vested in the Rehabilitator under Section 516(b). See Legion, 831 A.2d at 1228-29.
Accordingly, the Intervenors seek approval from this Court to have the fees and costs for the
services detailed in the Application and the supporting spreadsheets which have been provided to
the Court and the Rehabilitator paid from the general assets of the Companies. See Section
506(c)(i).
1.

Section 506(c) does not provide that the Companies’ right to engage
legal counsel for the defense or appeal with respect to a delinquency
proceeding terminates upon entry of a rehabilitation order.

The Rehabilitator argues that “[a]n insurer’s right to engage legal counsel under
§ 221.6 ends once a final nonappealable order of rehabilitation is entered.” Response Brief at 6.
However, the Response Brief fails to cite any authority that supports such a proposition. See id.
at 6-7. The Rehabilitator cites only Vickodil and Legion. Neither case addresses Section 506(c),
and Legion expressly ruled that a rehabilitator does not trump the board of directors of an insurer
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with respect to consenting to an insurer’s liquidation. See Legion, at 831 A.2d at 1228-29 (“The
Legislature did not give the Rehabilitator all the powers of Legion and Villanova's boards,
including the power to consent to a liquidation. It only gave her the right to exercise the board's
powers only where needed to effect a rehabilitation.”).
Moreover, the Rehabilitator’s argument finds no support in the plain language of
the statute, quoted above. See Section 506(c)(i), 40 P.S. § 221.6(c)(i). The Rehabilitator’s
argument that “[a]n insurer’s right to engage legal counsel ends once a final nonappealable order
of rehabilitation is entered” makes no sense because Section 506(c) is directed towards multiple
types and stages of delinquency proceedings, and the definition of a “delinquency proceeding” is
not limited to a petition for rehabilitation. Nor is the language in the Rehabilitator’s Response
Brief or anything resembling it contained in Section 506(c)(i).
To the contrary, the language in Section 506(c) referring to “a petition for
liquidation or other delinquency proceedings” and “[i]n the event that such proceeding result in a
declaration of insolvency or are subsequent thereto” and the broad definition of “delinquency
proceeding” in Section 503 collectively establish that any proceeding instituted against an insurer
for the purpose of liquidating, rehabilitating, reorganizing or conserving such insurer, and any
summary proceedings under sections 510 through 513, constitute “delinquency proceedings” and
that a delinquency proceeding also includes proceedings “subsequent” (meaning occurring later
than) proceedings that result in a declaration of insolvency. (Emphasis added).
Accordingly, the insurer’s right to engage legal counsel does not end with the entry
of a rehabilitation order, and the Application should be granted because the services performed
by the legal counsel directed by Woznicki for the defense of and appeal with respect to this
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delinquency proceeding, including the response to the October 8, 2014 Petition, is compensable
under Section 506(c)(i).
2.

Woznicki has intervened on behalf of the Companies by their Boards.

Contrary to the representations to this Court in the parties’ Stipulations of Fact
(Exhibit 11 at 2, ¶ 6) and the Rehabilitator’s Opposition to NHA’s Application that “Penn
Treaty and Mr. Woznicki [are] parties litigating on behalf of the insurers sought to be liquidated”
and “are within the scope of § 221.18(a)” and this Court’s findings, the Rehabilitator argues that
“PTAC and Woznicki have admitted that neither one is, or has any right to represent PTNA or
ANIC as, ‘the insurer’” and that PTAC and Woznicki intervened “solely in their capacities as
“controlling shareholder of PTNA and chairman of the ANIC board of directors.” Response
Brief at 8. These arguments are incorrect and mischaracterize the record.
The Rehabilitator has misconstrued the record by asserting that Woznicki only
filed a Petition to Intervene with regard to ANIC and by attaching only the Petition to Intervene
with regard to ANIC as an exhibit to the Response Brief. See Response Brief at 8. Woznicki
also filed a Petition to Intervene with regard to PTNA. Exhibit 1; see also December 28, 2012
Amended Opinion at 3.
The verified Petition to Intervene of Eugene J. Woznicki and Penn Treaty
American Corporation on the Issue of Whether American Network Insurance Company Should
be Liquidated dated November 2, 2009 provided that Woznicki was authorized by ANIC’s Board
to intervene on its behalf and to, inter alia, “object” “oppose” and “contest” liquidation:
3.
Woznicki is the Chairman of the Board of Directors of ANIC, which
board has authorized Woznicki to intervene on its behalf to object to the efforts by
the Rehabilitator to convert the rehabilitation of ANIC to a liquidation. Woznicki
is also the Chairman of the Board of Directors of PTAC.
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4.
The Intervenors seek to intervene in order to oppose the relief sought by
the Rehabilitator in his October 22, 2009 Amended Petition for Liquidation (the
“Petition”).
***
15.
Woznicki, the Chairman of the Board of Directors of ANIC who is
authorized by that Board to contest the liquidation attempts, is permitted to
intervene pursuant to Section 518(a) of Article V, 40 P.S. Section 221.18(a)
(stating, in pertinent part: “The Commonwealth Court shall permit the directors to
take such actions as are reasonably necessary to defend against the petition and
may order payment from the estate of the insurer of such costs and other expenses
of defense as justice may require.”).4 In the Legion matter, this Court permitted
Legion’s Director Robert A. Mulderig to participate in the liquidation proceedings
and object to the liquidation attempt. See Koken v. Legion Ins. Co., 831 A.2d
1196, 1208, 1227 n.72 (Pa. Commw. Ct. 2003).
Likewise, the separate verified Petition to Intervene of Eugene J. Woznicki and
Penn Treaty American Corporation on the Issue of Whether Penn Treaty America Insurance
Company Should be Liquidated dated November 2, 2009 provided that Woznicki was authorized
by PTNA’s Board to intervene on its behalf and to, inter alia, “object” “oppose” and “contest”
liquidation:
3.
Woznicki is the Chairman of the Board of Directors of [PTNA], which
board has authorized Woznicki to intervene on its behalf to object to the efforts by
the Rehabilitator to convert the rehabilitation of Penn Treaty to a liquidation.
Woznicki is also the Chairman of the Board of Directors of PTAC.
4.
The Intervenors seek to intervene in order to oppose the relief sought by
the Rehabilitator in his October 22, 2009 Amended Petition for Liquidation (the
“Petition”).
***
15.
Woznicki, the Chairman of the Board of Directors of [PTNA] who is
authorized by that Board to contest the liquidation attempts, is permitted to
intervene pursuant to Section 518(a) of Article V, 40 P.S. Section 221.18(a)
(stating, in pertinent part: “The Commonwealth Court shall permit the directors to
take such actions as are reasonably necessary to defend against the petition and
may order payment from the estate of the insurer of such costs and other expenses
of defense as justice may require.”).4 In the Legion matter, this Court permitted
Legion’s Director Robert A. Mulderig to participate in the liquidation proceedings
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and object to the liquidation attempt. See Koken v. Legion Ins. Co., 831 A.2d
1196, 1208, 1227 n.72 (Pa. Commw. Ct. 2003).
In addition, both Petitions to Intervene sought to generally intervene sought to
generally intervene with regard to all “issues” (plural) presented in the Petitions including
whether PTNA and ANIC should be liquidated, and broadly addressed the concept of the
provision of advocacy regarding how to avoid liquidation by achieving an appropriate
rehabilitation.
Next, the Rehabilitator argues that the Intervenors did not intervene on behalf of
the Companies (as distinguished from their Boards), and that the Intervenors purportedly
“admitted” that they were not intervening on behalf of the Companies because they stated in the
Petition to Intervene with regard to ANIC that they would seek payment of professional fees,
costs, and expenses pursuant to Section 518(a) which refers to action taken by “directors” to
defend the Companies (as distinguished from Section 506(c) which refers to the “insurer”
engaging legal counsel).
This argument makes a distinction without a difference as it is the members of the
board of directors of an insurer who exercise the right “[t]o sue and be sued, complain and
defend and participate as a party or otherwise in any judicial, administrative, arbitrative or other
proceeding in its corporate name.” 15 Pa.C.S. § 1502(a)(2); see also 15 Pa.C.S. § 1721(a)
(“General rule. --Unless otherwise provided by statute or in a bylaw adopted by the
shareholders, all powers enumerated in section 1502 (relating to general powers) and elsewhere
in this subpart or otherwise vested by law in a business corporation shall be exercised by or
under the authority of, and the business and affairs of every business corporation shall be
managed under the direction of, a board of directors.”). Although the Rehabilitator’s assumption
of the authority of the directors pursuant to Section 516(b) of Article V, 40 P.S. § 221.16(b),
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generally applies with regard to the right to sue or be sued, an exception must exist with regard
to the delinquency proceeding itself. As explained in Legion, wherein the rehabilitator by sleight
of hand sought to amend the bylaws of the insurers to give the rehabilitator all the powers of the
board of directors including to consent to liquidation, the insurers’ director(s) retain the power to
direct the defense of the insurer against delinquency proceedings such as a petition to terminate a
rehabilitation and liquidate an insurer. See Legion, 831 A.2d at 1229-30. Therefore, for
purposes of Sections 506(c) and 518(a), the phrasing of Woznicki’s intervention on “its behalf”
in the Petitions to Intervene refers to the Companies by their Boards who continue to manage the
defense against these delinquency proceedings.
The Rehabilitator also argues that the Intervenors have admitted that “neither one
is, or has any right to represent PTNA or ANIC as the ‘insurer.’” Response Brief at 8. This is a
mischaracterization of the record. The Intervenors have never admitted anywhere that neither
one has any right to represent the Companies as the “insurer” for purposes of Section 506(c). To
the contrary, as the Rehabilitator acknowledged as recently as 2013, “Penn Treaty and Mr.
Woznicki [are] parties litigating on behalf of the insurers sought to be liquidated.”
Rehabilitator’s Opposition to NHA’s Application at 5.
The Rehabilitator also argues that the Intervenors “acknowledged that their right
to seek an award of attorney fees must be made pursuant to § 221.18.” Response Brief at 9.
Contrary to the Rehabilitator’s assertion, the identification of one possible statute pursuant to
which the Intervenors are entitled to seek payment of the professional fees, costs, and expenses
related to their role in this proceeding in no way precludes the Intervenors from supporting their
argument for payment of fees based upon another part of that statute. Footnote four of the
Petitions to intervene do not state that fee requests “must” be made under Section 518(a).
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Furthermore, Section 506(c) states that “[t]his section shall not be construed to
abridge otherwise legal rights to resist a petition for liquidation or other delinquency
proceedings” and Section 518(a) likewise should not be read to abridge legal rights to resist a
delinquency proceeding pursuant to Section 506(c). The Legislature’s provision for funding the
defense against a delinquency proceeding in two parts of Article V is the opposite of
“superfluous.” Response Brief at 10. Rather, it demonstrates the importance of the concept of
funding the advocacy provided on behalf of the insurer involved in the delinquency proceeding.
D.

Each of the Rehabilitator’s remaining arguments against timely granting the
Application fail.
1.

The Rehabilitator’s “policyholder interest” argument is irrelevant
and otherwise fails.

Although it is irrelevant to the Court’s consideration of the Application, the
Rehabilitator appeals to the minimization of harm to policyholders and the Companies’ estates in
seeking to have the Application denied with regard to Section 506(c) and Section 518(a). See
Response Brief at 10, 14-16. Having spent more than $50 million on administrative expenses
since the start of the rehabilitation proceedings in 2009, “cost the Companies hundreds of
millions of dollars” in unimplemented rate increases18 (not to mention the investment return that
the Companies would have enjoyed on those hundreds of millions of dollars), and embroiled the
Companies in expensive litigation and appeals seeking to make precedent for the benefit and
convenience of the Pennsylvania Insurance Department rather than these Companies that the
Commissioner requested and was ordered to rehabilitate, no party has done more to harm the
Companies and their policyholders than the Rehabilitator.

18

Amended Opinion at 35.
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Conversely, no party has done more to help the policyholders of these Companies
by bringing to light the abuses of the long-term care insurance regulators, including the
Rehabilitator. See Amended Opinion at 4 (“This case presents a serious indictment of the
existing system of rate regulation of long-term care insurance.”). The Intervenors have also
advocated against the plight in liquidation of policyholders in states with low guaranty
association caps; policyholders with multiple policies that will not be recognized in liquidation;
policyholders in jurisdictions without guaranty association coverage; policyholders in states that
have approved rate increases subsidizing policyholders in states that have denied, delayed, and
limited rate increases; and NewCo policies who are paying their fair share and unfairly
subsidizing the “Cadillac” policyholders who are paying inadequate rates for the generous
benefits commanded by their policies. The Intervenors have also defended against liquidation
efforts and attempts while numerous state guaranty associations have started to increase their low
and inadequate guaranty association limits. The Intervenors have at all times sought to save the
Companies for the benefit of all constituents involved, including the policyholders. See
Amended Opinion at 9 (“The risk facing policyholders is that they will not receive the full level
of benefits presently provided in their policies. This risk is the same whether the Companies are
liquidated today or in ten years. Indeed, that risk may be reduced over time should states
increase the amount of coverage provided by the guaranty funds.”).
2.

Discovery is reasonably necessary in defending against a delinquency
proceeding such as this one involving a liquidation petition.

There is no dispute with regard to the reasonableness of the amounts of the fees,
costs, and expenses sought in the Application.19 Rather the Rehabilitator vaguely argues that the
19

The Intervenors have properly supported their original Fee Petition and their Supplemental
Fee Applications including the current Application with data and information demonstrating the
reasonableness of their professional fees.
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Application should be generally denied because “recovery of fees associated with, among other
things, burdensome discovery and related disputes, [] are plainly not reasonable and necessary to
defend against a petition for liquidation.” Response Brief at 17. The Rehabilitator is wrong.
Notably, the original Fee Petition contained an entire section entitled “[t]he
extensive discovery in this matter” that supported in part the amounts sought in the original Fee
Petition. (Fee Petition at 5-7). The Intervenors asserted that the costs and expenses relating
thereto were reasonably necessary to defend the Companies in this matter and should be paid by
the Companies pursuant to 40 P.S. § 221.18(a). Fee Petition at 14; ¶ 59. The Rehabilitator
agreed and the Court granted the Fee Petition in its entirety.
The Rehabilitator has not cited any authority for her newly asserted proposition
that this Court is not authorized to order the Intervenors to be reimbursed for discovery related to
the enforcement of the Judgment and to prepare for the hearing on the pending liquidation
petition. No reading of either Section 506(c)(i) or Section 518(a) could possibly justify
excluding payment for discovery-related work in defending against either a delinquency
proceeding or a petition for liquidation.20
Unlike the Rehabilitator, the Intervenors are motivated to avoid imposing
unnecessary costs on their Companies, which is why they have reasonably handled this matter
for the most part with two or three lawyers. The Application at issue seeks payment of costs and
expenses relating to only two lawyers and voluntarily excludes the time incurred from additional
lawyers. Particularly given the Rehabilitator’s profligate spending on a growing army of lawyers
(nineteen at last count), consultants, and actuaries ($11.2 million spent on PwC alone in 2013
and 2014), her feigned concern at the cost of discovery is a mere pretext to avoid producing
20

The Rehabilitator has also been paying the fees of the committee of a dozen policyholders for
their extensive discovery served upon the Intervenors and other parties in this matter.
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records that are relevant to the Intervenors’ defenses and objections. The Intervenors do not seek
discovery to embarrass, harass, or annoy, but because they are obligated and statutorily
authorized to defend against the Rehabilitator’s continued improper liquidation efforts and
attempts.
The Intervenors’ advocacy, including discovery, on behalf of the Companies has
proven to be vital to contesting the Rehabilitator’s misuse of the rehabilitation process and
unfortunately continues to be necessary to respond to the pending liquidation pending. The
evidence cited throughout the Court’s Amended Opinion is a direct product of the discovery
previously sought in this proceeding. History has shown the value of the Intervenors’ advocacy
and their work, including discovery, needed to make a full record so that all sides of the story
regarding these Companies are presented to the Court. If the Intervenors’ fee petitions are not
granted in a timely manner, their advocacy will be stopped dead in its tracks.
3.

Withholding a determination until the end of this lengthy proceeding
on the payment of the Intervenors’ fees, costs, and expenses being
incurred would be prejudicial to the defense and defeat, rather than
promote, the interest of justice.

The Rehabilitator next argues that the Application should be denied because the
Court cannot evaluate whether “justice may require” payment of costs and other expenses until
“the end of the process, not during.” Response Brief at 18-19. This argument must be rejected
because: (a) the plain language of Article V does not provide for such a delay; (b) the delay
sought by the Rehabilitator would be prejudicial and defeat the interest of justice; (c) a request
for payment of fees and expenses under Article V is not dependent upon the success of
objections; (d) the Intervenors have obtained a Judgment of this Court and this Court has already
undertaken an extensive review and found that the Rehabilitator has made improper use of the
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rehabilitation process and acted to frustrate rehabilitation; and (e) the Rehabilitator’s actions in
approving the Intervenors’ fee requests along the way is diametric to this current argument.
As this Court has explained, Section 518 “specifically authorizes use of insurer
(in rehabilitation) funds to contest its liquidation [and] [s]uch a contest would never be possible
if…a rehabilitator can speak for the insurer in this life or death decision.” Legion, 831 A.2d at
1228. It is precisely because this is a life or death situation for the Companies that justice
requires, and the insurance statute provides funding from the estates of the Companies for, a
second voice to be heard in defense of “life.” This is particularly important in a case like this
one, where the Rehabilitator long ago made a unilateral decision to cast aside all rehabilitation
efforts and, instead, has devoted the Companies’ resources toward pursuing the death of the
Companies.
There could be no justice if the Rehabilitator were free to use his control of the
Companies to devote the Companies’ resources – in this case starting with over one billion
dollars – towards their execution, while the representatives of the Companies were forced to foot
the bill for their efforts to save them. See McConnell v. All-Coverage Insurance Exchange
Automobile and Fire, 229 Cal. App.2d 735, 743-744 (1964) (“The commissioner cannot, by
seizure of respondents’ funds before the hearing, create a practical impossibility of any effective
contest of his administrative findings and allegations. Totally to deny respondents access to any
corporate funds thus would render the entire scheme invalid.”).
There would also be no justice if the Rehabilitator were permitted to use the
substantial existing resources of the Companies to employ a small army of lawyers and experts
and thereby make any defense so expensive that no representative of the insurer would rationally
be able to justify devoting its own resources to fighting back without some assurance that those
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costs are recoverable from the estates of the Companies they are defending. Yet, that is exactly
what would happen if the Intervenors were not fully and fairly reimbursed for the already
significantly discounted professional fees, costs and other expenses set forth in the Application.
If the Intervenors’ costs and expenses were not fully recoverable under these
circumstances, the consequences would be dire for not only the Companies, but for future
insurance companies, creditors, policyholders, and the public, because the Pennsylvania
Insurance Department would be sent a message that it can proceed to liquidation with impunity
simply by making the costs of the defense too burdensome for the representatives of the insurer
to bear.
Fee applications should therefore be considered and granted on a timely basis.
Neither Section 506(c)(i) nor Section 518(a) states any requirement that the Commonwealth
Court await the end of what often proves to be a lengthy and time-consuming process to
determine whether “justice may require” the payment of the costs and expenses. If the
legislature had intended to require that requests for payment await the end of the process, it could
easily have said so. In addition, the Rehabilitator fails to cite any authority for the proposition
that this Court may not consider interim fee requests under Article V, and the Court has already
approved the approach in this matter of allowing interim fee requests by the Intervenors (not to
mention those of the committee of a dozen or so individual policyholders who have requested the
payment of their legal and actuarial fees, increased actuarial fees, and most recently a D&O
insurance policy premium out of the assets of the Companies).
The delay in considering fee requests urged by the Rehabilitator would defeat the
interest of justice rather than promote it. Under the Rehabilitator’s argument, if the “process”
were to take five or ten years to reach the end, the professionals engaged by an insurer’s board of
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directors would have to wait five or ten years before submitting a fee request. Such an approach
is unworkable and would be prejudicial to the defense by severely interfering with the ability of
the Companies’ Boards and future directors in their position from retaining competent counsel
for the duration of the process. The Rehabilitator points to the timing of the Intervenors’ original
fee petition as precedent, but that voluntary timing is irrelevant to the issue of whether Section
518(a) authorizes the relief sought in the Application. The Rehabilitator’s reference to the
“sequence previously employed by the Court” is a product of the Intervenors’ own decisionmaking regarding when to submit their original Fee Petition. (Responsive Brief at 18).
Woznicki and the Companies’ Boards no longer have the luxury waiting for long periods of time
before seeking payment of their counsel’s fees, costs, and expenses. The advocacy of the
professionals they have retained will not be possible if they do not receive timely compensation
in exchange for the services being provided.
The Rehabilitator’s argument that the word “justice” in Section 518(a) requires
the Court to hold a hearing and determine whether objections to a proposed petition for
liquidation ultimately are “meritorious” is also incorrect. Sections Section 506(c)(i) and 518(a)
do not require that the professionals retained by the Companies’ Boards work on a contingency
fee basis, but that is what the Rehabilitator’s argument amounts to. Further, as argued in the
Intervenors’ original Fee Petition, success on the merits is not a requirement for the recovery of
costs and expenses pursuant to Section 506(c)(i) or Section 518(a). See Fee Petition at 42 ¶ 178.
All that is required is that the costs and expenses be “reasonable.” In Legion, for example, where
this Court overruled the objections to a liquidation petition, this Court nonetheless ruled that
Section 518(a) “specifically authorizes use of insurer (in rehabilitation) funds to contest its
liquidation.” Legion, 831 A.2d at 1228. In these rehabilitation proceedings, the Intervenors
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requested that the Court order the payment of their costs and other expenses in their December
30, 2011 Proposed Findings of Fact and Conclusions of Law before knowing and regardless of
the outcome of their objections to the prior liquidation petitions. In any event, this Court has
already undertaken an extensive review of the facts of this case and awarded a Judgment in favor
of the Intervenors and found that the Rehabilitator has made improper use of the rehabilitation
process and acted to frustrate rehabilitation, while the Intervenors have raised numerous
meritorious points.
Finally, the Rehabilitator’s argument is diametric to her past approach of
approving the Intervenors’ fee requests along the way in this proceeding. See Exhibit 8 – 10.
Accordingly, the Application should be granted on a timely basis.
III.

CONCLUSION
The Rehabilitator’s about-face on the appropriateness of reimbursement of the

Intervenors’ professional fees and costs is a clear effort to cut off advocacy at a crucial aspect of
these proceedings. If she likes your positions (i.e., those of the policyholders committee with
which she is aligned), she will approve of payment of estate assets to fund those positions or
concur with efforts to have the Court approve such payments. But if you’re advocating positions
inconsistent with her march to liquidation, she will take a diametric approach. Both statutory
provisions cited by the Intervenors are satisfied here. Accordingly, the Intervenors respectfully
request that the Application be granted so that meaningful advocacy may continue at this crucial
stage in these proceedings.
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Respectfully submitted,

Dated: August 28, 2015

/s/ Benjamin M. Schmidt
Douglas Y. Christian (ID No. 41934)
Benjamin M. Schmidt (ID No. 205096)
BALLARD SPAHR LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 665-8500
Attorneys for Intervenors Eugene J. Woznicki
and Penn Treaty American Corporation
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EXHIBIT 1

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,
Plaintiff,
DOCKET NO.

5

M.D. 2009

v.

PENN TREATY NETWORK AMERICA
INSURANCE COMPANY,
Defendant.

ORDER
AND NOW, this

day of

,

2009, upon

Penn Treaty American
consideration of the Petition to Intervene of Eugene J. Woznicki and
that petitioners
Corporation, and the Rehabilitator's response thereto, it is hereby ORDERED
in this
Eugene J. Woznicki and Penn Treaty American Corporation are permitted to intervene

Company should be
proceeding on the issue of whether Penn Treaty Network America Insurance
liquidated.

Mary Hannah Leavitt, Judge

DMEAST #11912805 v1

Douglas Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 864-8404
Attorneys for Intervenors
Eugene J. Woznicki and
Penn Treaty American Corporation
IN THE COMMONWEALTH COURT OF PENNSYLVANIA
o^.

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,

:

Plaintiff;

DOCKET NO.

v.

5

M.D. 2009

PENN TREATY NETWORK AMERICA
INSURANCE COMPANY,
Defendant.

PETITION TO INTERVENE OF EUGENE J. WOZNICKI AND PENN TREATY
AMERICAN CORPORATION ON THE ISSUE OF WHETHER PENN TREATY
NETWORK AMERICA INSURANCE COMPANY SHOULD BE LIQUIDATED
"PTAC ")
Eugene J. Woznicki and Penn Treaty American Corporation (
to intervene in these proceedings on
(collectively, "Intervenors ") respectfully request permission

the issue of whether Penn Treaty Network America Insurance Company ("Penn Treaty ") should

be liquidated, and in support thereof state as follows:
1.

PTAC is the controlling shareholder of Penn Treaty.

2.

in
By Order dated August 26, 2009, PTAC was granted intervention status

Penn Treaty's rehabilitation proceedings. PTAC sought to intervene to oppose the efforts of the

Rehabilitator to terminate commission payments to agents of Penn Treaty, and it reserved its
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rights to intervene in the event the Rehabilitator attempted to convert the Penn Treaty
rehabilitation to a liquidation.
3.

Woznicki is the Chairman of the Board of Directors of Penn Treaty, which

board has authorized Woznicki to intervene on its behalf to object to the efforts by the
Rehabilitator to convert the rehabilitation of Penn Treaty to a liquidation. Woznicki is also the
Chairman of the Board of Directors of PTAC.
4.

The Intervenors seek to intervene in order to oppose the relief sought by

the Rehabilitator in his October 22, 2009 Amended Petition for Liquidation (the "Petition ").
5.

The Intervenors will argue that the Rehabilitator cannot establish that it is

necessary to liquidate Penn Treaty at this time and that, in fact, a liquidation at this time may
increase the risk of loss to policyholders.
6.

The Intervenors will further argue that a rush to liquidation, while

convenient for the Rehabilitator, is not in the best interests of anyone else, including the
policyholders. The recent several hundred million dollar error in the Milliman analysis on which

the Rehabilitator relies and that required the filing of an amended petition -and amended
Milliman report-establishes the danger of making a decision without adequate deliberation and
reliable support, especially a decision as draconian as one that terminates a company's existence.
Unlike the situations presented by other recent liquidations, there is no urgency to liquidate Penn
Treaty. Penn Treaty has no immediate cash flow issues; it can make payments as they become

due now and for many years to come. There is no immediate need to liquidate Penn Treaty so
the
that guaranty association payments may be triggered, as the Court concluded to be the case in
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Legion Insurance Company and Villanova Insurance Company proceedings given those

companies' severe and immediate cash flow problems.I
7.

The Intervenors will contend that the approaches employed by the

Rehabilitator and Milliman appear to be inadequate in many respects and that a reasonable
amount of additional time is required to fully analyze the assumptions utilized and conclusions
reached. Although the Intervenors have recently requested information that will help them fully
understand how analyses done within a short period of time by the same actuarial firm could
reach such drastically different predictions (differing by more than a billion dollars!), the
Intervenors have not yet obtained this information. For now, the Court may wish to take notice

of the significant criticisms of the recent Milliman/Rehabilitator approach proffered by one of

The Rehabilitator has been inconsistent in his positions regarding guaranty association
coverage. Now, he suggests that guaranty association coverage is a panacea and argues
at paragraph 30 of his Petition: "The best protection for PTNA policyholders is guaranty
association coverage. * ** Guaranty association coverage ... is available to PTNA
policyholders and would fully protect the majority of policyholders." But just several
weeks ago, relying on a Milliman analysis he commissioned, the Rehabilitator argued a
diametric point in a section of his brief titled "Guaranty Association Coverage Is
Insufficient To Fully Protect PTNA's Policyholders ": "Examination of current claims
illustrates the serious inadequacy of the guaranty association as protection for PTNA's
insureds." Supplemental Memorandum Of Law In Support Of The Rehabilitator's
Application To Suspend Commissions at 4 (emphasis added). The Rehabilitator further
argued: "Many of the PTNA long -term care policies provide coverage greater than the
applicable guaranty association coverage. * ** As a whole, over 37% of PTNA's longterm care policies provide coverage greater than the applicable guaranty association limit
and over 44,000 policies do not have complete guaranty association protection. * ** The
percentage of policies which lack complete guaranty association coverage will likely
increase over time, as policy provisions such as inflation protection increase the total
benefits under some policies. (Milliman Report at 2,5)." Id. at 3. The Intervenors will
argue, consistent with these statements of the Rehabilitator, that a quick "punting" of
these claims to the guaranty associations is not the answer here. In fact, it is detrimental,
as needed rate increases will not be pursued by the guaranty associations. The failure to
obtain those increases will mean fewer assets in the estate to deal with claims of
policyholders not covered by the guaranty association payments.
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the intervenors in the dispute involving the Rehabilitator's efforts to immediately termination

commission payments.2
8.

Moreover, the Intervenors will argue that the Rehabilitator's assertion that

immediate liquidation is necessary focuses on matters irrelevant to the appropriate legal standard
and fails to adequately address the core issue: whether "further attempts to rehabilitate an

insurer would substantially increase the risk of loss to creditors, policy and certificate holders, or

the public, or would be futile...." Section 518(a) of Article V, 40 P.S. Section 221.18(a).
9.

Ifpermitted to intervene, the Intervenors will file a response to the Petition

and
as set forth in Exhibit A. They will also fully brief the legal issues at the appropriate time

fully participate in the hearing.
10.

The advocacy provided by the Intervenors should assist the Court in its

is
decision whether to approve the request to terminate this insurance company. Such advocacy

particularly appropriate here, where the entity that is requesting this Court's approval to liquidate
is the same entity that should be granting rate increases that will help save this company and
any
fully protect all policyholders from any loss-and the same entity that will be relieved of
should
obligation to make such politically difficult "policy decisions" on rate increase approvals

a quick liquidation ensue.
11.

desirable

-or

But litigation of the liquidation petitions is not the only

most

-

method by which the future of this company and its policyholders should be decided.

If granted intervenor status, Woznicki and PTAC would be able to directly assist the Court and
loss to the
the Rehabilitator in efforts to find a solution to the problem that threatens the greatest
2

Exhibit B to Supplemental Memorandum of Law Of Intervenor National Health
Administrators, Inc. Submitted Pursuant To The Court's Order Of October 7, 2009, filed
on October 29, 2009.
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policyholders-the failure to aggressively pursue and obtain actuarially supported rate increases
that are permitted under the terms of the policies and that are designed to ensure that all
appropriate claims are paid.
12.

A creative solution is required if the policyholders and taxpayers3 are to

avoid yet another liquidation, a drastic result that the Court has described as "a remedy of last

resort." Koken

v.

Legion Ins. Co., 831 A.2d 1196, 1230 (Pa. Commw. Ct. 2003). "[T]he

to the
benefits of rehabilitation-its flexibility and avoidance of inherent delays-are preferable

static and cumbersome procedures of statutory liquidation." Grode v. Mut. Fire, Marine &

Inland Ins. Co., 132 Pa. Commw. 196, 572 A.2d 798, 803 (1990). Now is the time for a flexible
and thorough rehabilitative approach, with the guidance of this Court's expertise and the

assistance of Woznicki and PTAC as intervenors. The Court, the Rehabilitator, the Intervenors,
and others having an interest should be meeting, analyzing, and discussing how to solve this
increases and
problem. The Rehabilitator has made a policy decision not to seek any more rate

instead to place the company into liquidation. With respect, any such decision should be made
after full consideration of the appropriate liquidation standard and the reasoned and deliberative
the
analyses not just of the Rehabilitator and the advisors who work for him, but of the Court,

3

As this Court so clearly stated in the Legion proceedings: "guaranty funds are not a
panacea. In Pennsylvania, the taxpayers ultimately bear the burden because the
assessments upon insurers that contribute to guaranty funds are offset against the
premium tax. See, e.g., 72 P.S. § 7902.1.107 Further, guaranty fund limits and eligibility
requirements will leave many policyholders with no remedy but to file a proof of claim
against the estate which cannot be paid by the liquidator for many years." Koken v.
Legion Ins. Co., 831 A.2d 1 196, 1243 (Pa. Commw. Ct. 2003). In the referenced
footnote, the Court stated: "To the extent other states follow this rule, state governments
will bear the burden of guaranty fund payments at a time they are already facing
tremendous revenue shortfalls." Id., 831 A.2d at 1243 n.107.
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Intervenors, and other interested parties. If they are permitted to intervene, Woznicki and PTAC

are committed to fully participating in a process designed to protect policyholders and that

considers several perspectives. They do not request the delay of a liquidation that needs to
happen now; they request a reasonable period of time for all interested parties and the Court to

bring their considerable experience and perspective to the table to solve this problem.
13.

PTAC is permitted to intervene under Pa.R.Civ.P. 2327, which states:

Rule 2327. Who may intervene.
At any time during the pendency of an action, a person not a party
thereto shall be permitted to intervene therein, subject to these
rules if...
* **

(4) the determination of such action may affect any legally
enforceable interest of such person whether or not such person may
be bound by a judgment in the action.
14.

PTAC satisfies Rule 2327(4). It is the direct owner of Penn Treaty, and

the requested relief, if granted, will effectively extinguish or at the very least greatly affect the
value of PTAC's assets. Moreover, in the Legion and Villanova matters, this Court granted
intervention status to Legion's and Villanova's parent company, Mutual Risk Management, Ltd.,
so that it could contest the liquidation attempt. See Koken v. Legion Ins. Co., 831 A.2d 1196,
1201 (Pa. Commw. Ct. 2003).
15.

Woznicki, the Chairman of the Board of Directors of Penn Treaty who is

authorized by that Board to contest the liquidation attempts, is permitted to intervene pursuant to
Section 518(a) of Article V, 40 P.S. Section 221.18(a) (stating, in pertinent part: "The
Commonwealth Court shall permit the directors to take such actions as are reasonably necessary
to defend against the petition and may order payment from the estate of the insurer of such costs
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and other expenses of defense as justice may require. ").4 In the Legion matter, this Court

permitted Legion's Director Robert A. Mulderig to participate in the liquidation proceedings and
object to the liquidation attempt. See Koken v. Legion Ins. Co., 831 A.2d 1196, 1208, 1227 n.72
(Pa. Commw. Ct. 2003).
16.

The interests of PTAC and the Directors of Penn Treaty are not adequately

represented by the Rehabilitator or any other party.
17.

Counsel for the Rehabilitator has confirmed that the Rehabilitator consents

to the intervention of Woznicki and PTAC.

For the reasons stated herein, Eugene J. Woznicki and Penn Treaty American

Corporation respectfully request the Court to enter the attached Order permitting them to
intervene on the issues presented by the Petition.

spectfully s

itted,

Douglas
Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP

1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 864 -8404

Attorneys for Intervenors
Eugene .I. Woznicki and Penn Treaty American
Corporation

Dated: November 2, 2009

4

The Intervenors intend to file an application at the appropriate time seeking relief
pursuant to this section with regard to actions reasonably necessary to defend against the
Petition and costs relating thereto.
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VERIFICATION
I,

EUGENE J. WOZNICKI, Chairman of the Boards of Directors of Penn Treaty

American Corporation, Penn Treaty Network America Insurance Company, and American
Network Insurance Company, state that I am authorized on behalf of the Boards of Directors of
those companies to submit this verification of the facts stated in the Petition to which this

Verification is attached and that such facts are true and correct to the best of my knowledge,

information and belief.

I

further understand that the statements made herein are made subject to

the penalties of 18 Pa.C,S. Section 4904 relating to unsworn falsification to authorities.

Dated: November
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,
Plaintiff,
DOCKET NO.

v.

5

M.D. 2009

PENN TREATY NETWORK AMERICA
INSURANCE COMPANY,
Defendant.

ORDER
AND NOW, this

day of

,

2009, upon

consideration of the Rehabilitator's Amended Petition for Liquidation, the Response of
Intervenors Eugene J. Woznicki and Penn Treaty American Corporation, the testimony and
arguments presented at an evidentiary hearing, and the post- hearing briefing of the parties, it is

hereby ORDERED that the Amended Petition is DENIED in its entirety.

Mary Hannah Leavitt, Judge
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Douglas Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP

1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 864-8404

Attorneys for Intervenors
Eugene J. Woznicki and
Penn Treaty American Corporation
IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,

:

Plaintiff,
DOCKET NO.

v.

5

M.D. 2009

PENN TREATY NETWORK AMERICA
INSURANCE COMPANY,
Defendant.

RESPONSE OF INTERVENORS EUGENE J. WOZNICKI AND PENN TREATY
AMERICAN CORPORATION TO THE AMENDED PETITION FOR LIQUIDATION
American Corporation ( "PTAC ")
Eugene J. Woznicki and Penn Treaty
the Rehabilitator's
(collectively, "Intervenors ") respectfully request that this Court deny

Amended Petition for Liquidation ( "Petition ")

Penn Treaty Network America Insurance

to each paragraph of the Petition state as follows:
Company ( "Penn Treaty"), and in response
1.

Admitted.

2.

Admitted.

3.

The allegations of this paragraph are denied as conclusions of law.

4.

Admitted.

5.

Admitted.
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6.

Admitted.

7.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereofare denied.
8.

Admitted.

9.

Admitted.

10.

Admitted.

11.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied. By way of further answer, the Intervenors deny that the Rehabilitator

has undertaken a thorough analysis regarding the options available to him to avoid liquidation.
12.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied. After reasonable investigation, the

Intervenors are without knowledge or information sufficient to form a belief as to the truth of the
allegations of the second sentence of this paragraph; therefore, they are denied.
13.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
14.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
15.

The Intervenors admit that an amended Milliman report, purporting to

correct several hundred million dollars worth of errors, is attached to the Petition as Exhibit A.
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The referenced document is a writing that speaks for itself; therefore any allegations relating to
the contents thereof are denied.
16.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
17.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
18.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
19.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
20.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
21.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
22.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
&
therefore, they are denied. The Intervenors admit that a copy of a communication from Ernst

Young LLP is attached to the Petition as Exhibit B.
23.

The first sentence of this paragraph is denied as a conclusion of law. After

reasonable investigation, the Intervenors are without knowledge or information sufficient to form
a belief as to the truth of the allegations of the second sentence

of this paragraph; therefore, they

are denied. The allegations of the third sentence of this paragraph are denied.
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24.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
25.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
26.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
27.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
28.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
29.

The allegations of this paragraph are denied as conclusions of law. By

way of further answer, the Intervenors deny that an Order of Liquidation is warranted.
30.

The allegations of the first, third and fourth sentences of this paragraph are

denied. After reasonable investigation, the Intervenors are without knowledge or information

sufficient to form a belief as to the truth of the allegations of the second sentence of this
paragraph; therefore, they are denied.
31.

Admitted. By way of further answer, the Intervenors deny that any

guaranty association protection is needed, as claims may continue to be paid.
32.

Denied.

33.

Denied.
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34.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied. By way of further answer, the Intervenors deny that the Rehabilitator
has undertaken a thorough analysis regarding the options available to him to avoid liquidation.
35.

Denied.

36.

Denied.

37.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
38.

The allegations of this paragraph are denied as conclusions of law.

39.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of the first sentence of this
paragraph; therefore, they are denied. The allegations of the second sentence of this paragraph
are admitted, except that the allegations of the last clause of that sentence is denied as a

conclusion of law.
40.

Denied, except that the Intervenors admit that many policyholders are

elderly and that many have claims for payment of nursing and other care.
41.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied. By way of further answer, the Intervenors
deny that an immediate suspension of commissions is warranted, and they deny that either of the

Milliman reports represents an acceptable analysis of the financial condition of Penn Treaty.
They emphatically deny that such reports can or should be utilized by the Court to determine

whether to terminate Penn Treaty.
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42.

The allegations of this paragraph are denied as conclusions of law.

43.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
44.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.

For the reasons stated herein, Eugene J. Woznicki and Penn Treaty American

Corporation respectfully request the Court to enter the attached Order denying the relief
requested in the Petition.

Respectfully submitted,

Douglas Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 864 -8404
Attorneys for Intervenors
Eugene J. Woznicki and Penn Treaty American
Corporation

Dated: November 2, 2009
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VERIFICATION
I,

EUGENE J. WOZNICKI, Chairman of the Boards of Directors of Penn Treaty

American Corporation, Penn Treaty Network America Insurance Company, and American

Network Insurance Company, state that I am authorized on behalf of the Boards of Directors of
those companies to submit this verification of the facts stated in the Response to which this

Verification is attached and that such facts are true and correct to the best of my knowledge,

information and belief.

I

further understand that the statements made herein are made subject to

the penalties of 18 Pa.C.S. Section 4904 relating to unsworn falsification to authorities.

Dated: November
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,

2009

CERTIFICATE OF SERVICE
I,

Douglas Y. Christian, hereby certify that I have caused to be served today, via

hand delivery, a copy of the Petition To Intervene Of Eugene J. Woznicki And Perm Treaty
American Corporation On The Issue Of Whether Penn Treaty Network America Insurance

Company Should Be Liquidated, on:
James Reeves Potts, Esquire
COZEN & O'CONNOR

1900 Market Street
Philadelphia, PA 19103
and via first -class mail, postage prepaid, on the persons listed on the attached Master Service

List.

Date: November 2, 2009
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,
Plaintiff,
DOCKET NO. 4 M.D. 2009

v.

AMERICAN NETWORK INSURANCE
COMPANY,
Defendant.

ORDER
AND NOW, this

day of

,

2009, upon

consideration of the Petition to Intervene of Eugene J. Woznicki and Penn Treaty American
Corporation, and the Rehabilitator's response thereto, it is hereby ORDERED that petitioners
Eugene J. Woznicki and Penn Treaty American Corporation are permitted to intervene in this
proceeding on the issue of whether American Network Insurance Company should be liquidated.

Mary Hannah Leavitt, Judge
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Douglas Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 864-8404

Attorneys for Intervenors
Eugene J. Woznicki and
Penn Treaty American Corporation
IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,

:

Cnr

Plaintiff,
DOCKET NO. 4 M.D. 2009

v.

AMERICAN NETWORK INSURANCE
COMPANY,
Defendant.

PETITION TO INTERVENE OF EUGENE J. WOZNICKI AND PENN TREATY
AMERICAN CORPORATION ON THE ISSUE OF WHETHER AMERICAN
NETWORK INSURANCE COMPANY SHOULD BE LIQUIDATED
Eugene J. Woznicki and Penn Treaty American Corporation ( "PTAC ")
(collectively, "Intervenors ") respectfully request permission to intervene in these proceedings on
the issue of whether American Network Insurance Company ( "ANIC ") should be liquidated, and
in support thereof state as follows:
1.

PTAC is the controlling shareholder of Penn Treaty Network America

Insurance Company ( "Penn Treaty") and, indirectly, ANIC.
2.

By Order dated August 26, 2009, PTAC was granted intervention status in

Penn Treaty's rehabilitation proceedings. PTAC sought to intervene to oppose the efforts of the
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Rehabilitator to terminate commission payments to agents of Penn Treaty, and it reserved its
rights to intervene in the event the Rehabilitator attempted to convert the Penn Treaty
rehabilitation to a liquidation.
3.

Woznicki is the Chairman of the Board of Directors of ANIC, which

board has authorized Woznicki to intervene on its behalf to object to the efforts by the
Rehabilitator to convert the rehabilitation of ANIC to a liquidation. Woznicki is also the
Chairman of the Board of Directors of PTAC.
4.

The Intervenors seek to intervene in order to oppose the relief sought by

").
the Rehabilitator in his October 22, 2009 Amended Petition for Liquidation (the "Petition
5.

The Intervenors will argue that the Rehabilitator cannot establish that it is

necessary to liquidate ANIC at this time and that, in fact, a liquidation at this time may increase
the risk of loss to policyholders.
6.

The Intervenors will further argue that a rush to liquidation, while

convenient for the Rehabilitator, is not in the best interests of anyone else, including the
which
policyholders. The recent several hundred million dollar error in the Milliman analysis on
the Rehabilitator relies and that required the filing of an amended petition-and amended

Milliman report- establishes the danger of making a decision without adequate deliberation and

reliable support, especially a decision as draconian as one that terminates a company's existence.
Unlike the situations presented by other recent liquidations, there is no urgency to liquidate
due now
ANIC. ANIC has no immediate cash flow issues; it can make payments as they become
and for many years to come. There is no immediate need to liquidate ANIC so that guaranty

association payments may be triggered, as the Court concluded to be the case in the Legion
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Insurance Company and Villanova Insurance Company proceedings given those companies'
severe and immediate cash flow problems.'
7.

The Intervenors will contend that the approaches employed by the

Rehabilitator and Milliman appear to be inadequate in many respects and that a reasonable
amount of additional time is required to fully analyze the assumptions utilized and conclusions
reached. Although the Intervenors have recently requested information that will help them fully

understand how analyses done within a short period of time by the same actuarial firm could
reach such drastically different predictions (differing by more than a billion dollars in the case of

Penn Treaty!), the Intervenors have not yet obtained this information. For now, the Court may
wish to take notice of the significant criticisms of the recent Milliman/Rehabilitator approach

The Rehabilitator has been inconsistent in his positions regarding guaranty association
coverage. Now, he suggests that guaranty association coverage is a panacea and argues
at paragraph 28 of his Petition: "The best protection for ANIC policyholders is guaranty
association coverage. * ** Guaranty association coverage ... is available to ANIC
policyholders and would fully protect the majority of policyholders." But just several
weeks ago, relying on a Milliman analysis he commissioned, the Rehabilitator argued a
diametric point in a section of his brief titled "Guaranty Association Coverage Is
Insufficient To Fully Protect PTNA's Policyholders": "Examination of current claims
illustrates the serious inadequacy of the guaranty association as protection for PTNA's
insureds." Supplemental Memorandum Of Law In Support Of The Rehabilitator's
Application To Suspend Commissions at 4 (emphasis added). The Rehabilitator further
argued: "Many of the PTNA long -term care policies provide coverage greater than the
applicable guaranty association coverage. * ** As a whole, over 37% of PTNA's longterm care policies provide coverage greater than the applicable guaranty association limit
and over 44,000 policies do not have complete guaranty association protection. * ** The
percentage of policies which lack complete guaranty association coverage will likely
increase over time, as policy provisions such as inflation protection increase the total
benefits under some policies. (Milliman Report at 2,5)." Id. at 3. The Intervenors will
argue, consistent with these statements of the Rehabilitator, that a quick "punting" of
ANIC's claims to the guaranty associations is not the answer here. In fact, it is
detrimental, as needed rate increases will not be pursued by the guaranty associations.
The failure to obtain those increases will mean fewer assets in the estate to deal with
claims of policyholders not covered by the guaranty association payments.
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efforts to
proffered by one of the intervenors in the dispute involving the Rehabilitator's

immediately termination commission payments.
8.

that
Moreover, the Intervenors will argue that the Rehabilitator's assertion

to the appropriate legal standard
immediate liquidation is necessary focuses on matters irrelevant

rehabilitate an
and fails to adequately address the core issue: whether "further attempts to
and certificate holders, or
insurer would substantially increase the risk of loss to creditors, policy
P.S. Section 221.18(a).
the public, or would be futile...." Section 518(a) of Article V, 40
9.

If permitted to intervene, the Intervenors will file a response to the Petition

legal issues at the appropriate time and
as set forth in Exhibit A. They will also fully brief the

fully participate in the hearing.
10.

in its
The advocacy provided by the Intervenors should assist the Court

Such advocacy is
decision whether to approve the request to terminate this insurance company.
this Court's approval to liquidate
particularly appropriate here, where the entity that is requesting

will help save this company and
is the same entity that should be granting rate increases that
same entity that will be relieved of any
fully protect all policyholders from any loss-and the
on rate increase approvals should
obligation to make such politically difficult "policy decisions"
a quick liquidation ensue.
11.

-or

But litigation of the liquidation petitions is not the only

desirable-method by which the future of the company and its policyholders

most

should be decided.

to directly assist the Court and
If granted intervenor status, Woznicki and PTAC would be able

that threatens the greatest loss to the
the Rehabilitator in efforts to find a solution to the problem

2

National Health
Exhibit B to Supplemental Memorandum of Law Of Intervenor
7, 2009, filed
Administrators, Inc. Submitted Pursuant To The Court's Order Of October
on October 29, 2009.
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policyholders -the failure to aggressively pursue and obtain actuarially supported rate increases

that are permitted under the terms of the policies and that are designed to ensure that all
appropriate claims are paid.
12.

A creative solution is required if the policyholders and taxpayers3 are to

avoid yet another liquidation, a drastic result that the Court has described as "a remedy of last
resort." Koken v. Legion Ins. Co., 831 A.2d 1196, 1230 (Pa. Commw. Ct. 2003). "[T]he
benefits of rehabilitation -its flexibility and avoidance of inherent delays-are preferable to the
static and cumbersome procedures of statutory liquidation." Grode v. Mut. Fire, Marine &
Inland Ins. Co., 132 Pa. Commw. 196, 572 A.2d 798, 803 (1990). Now is the time for a flexible

and thorough rehabilitative approach, with the guidance of this Court's expertise and the
assistance of Woznicki and PTAC as intervenors. The Court, the Rehabilitator, the Intervenors,

and others having an interest should be meeting, analyzing, and discussing how to solve this
problem. The Rehabilitator has made a policy decision not to seek any more rate increases and

instead to place the company into liquidation. With respect, any such decision should be made

after full consideration of the appropriate liquidation standard and the reasoned and deliberative
analyses not just of the Rehabilitator and the advisors who work for him, but of the Court, the

Intervenors, and other interested parties. If they are permitted to intervene, Woznicki and PTAC
3

As this Court so clearly stated in the Legion proceedings: "guaranty funds are not a
panacea. In Pennsylvania, the taxpayers ultimately bear the burden because the
assessments upon insurers that contribute to guaranty funds are offset against the
premium tax. See, e.g., 72 P.S. § 7902.1.107 Further, guaranty fund limits and eligibility
requirements will leave many policyholders with no remedy but to file a proof of claim
against the estate which cannot be paid by the liquidator for many years." Koken v.
Legion Ins. Co., 831 A.2d 1196, 1243 (Pa. Commw. Ct. 2003). In the referenced
footnote, the Court stated: "To the extent other states follow this rule, state governments
will bear the burden of guaranty fund payments at a time they are already facing
tremendous revenue shortfalls." Id., 831 A.2d at 1243 n.107.
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to protect policyholders and that
are committed to fully participating in a process designed
a liquidation that needs to
considers several perspectives. They do not request the delay of

interested parties and the Court to
happen now; they request a reasonable period of time for all
to solve this problem.
bring their considerable experience and perspective to the table
13.

which states:
PTAC is permitted to intervene under Pa.R.Civ.P. 2327,

Rule 2327. Who may intervene.
not a party
At any time during the pendency of an action, a person
to
thereto shall be permitted to intervene therein, subject these
rules if...
* **

legally
(4) the determination of such action may affect any
such
person may
or
not
enforceable interest of such person whether
be bound by a judgment in the action.
14.

of ANIC, and the
PTAC satisfies Rule 2327(4). It is the indirect owner

at the very least greatly affect the value
requested relief, if granted, will effectively extinguish or

matters, this Court granted
of PTAC's assets. Moreover, in the Legion and Villanova

parent company, Mutual Risk Management, Ltd.,
intervention status to Legion's and Villanova's
v. Legion Ins. Co., 831 A.2d 1 196,
so that it could contest the liquidation attempt. See Koken
1201 (Pa. Commw. Ct. 2003).
15.

of ANIC who is
Woznicki, the Chairman of the Board of Directors

is permitted to intervene pursuant to
authorized by that Board to contest the liquidation attempts,

(stating, in pertinent part: "The
Section 518(a) of Article V, 40 P.S. Section 221.18(a)
actions as are reasonably necessary
Commonwealth Court shall permit the directors to take such
from the estate of the insurer of such costs
to defend against the petition and may order payment
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this Court
and other expenses of defense as justice may require." ).4 In the Legion matter,
and
permitted Legion's Director Robert A. Mulderig to participate in the liquidation proceedings
831 A.2d 1196, 1208, 1227 n.72
object to the liquidation attempt. See Koken v. Legion Ins. Co.,

(Pa. Commw. Ct. 2003).
16.

The interests of PTAC and the Directors of ANIC are not adequately

represented by the Rehabilitator or any other party.
17.

consents
Counsel for the Rehabilitator has confirmed that the Rehabilitator

to the intervention of Woznicki and PTAC.

For the reasons stated herein, Eugene J. Woznicki and Penn Treaty American
them to
Corporation respectfully request the Court to enter the attached Order permitting

intervene on the issues presented by the Petition.

espectfully subfnitfed,
C
CU.
Douglas 'Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP

1735 Market Street, 51" Floor
Philadelphia, PA 19103
(215) 864 -8404

Attorneys for Intervenors
Eugene J. Woznicki and Penn Treaty American

Dated: November 2, 2009
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Corporation

time seeking relief
The Intervenors intend to file an application at the appropriate
to defend against the
necessary
pursuant to this section with regard to actions reasonably
Petition and costs relating thereto.
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VERIFICATION
I,

EUGENE J. WOZNICKI, Chairman of the Boards of Directors of Penn Treaty

American Corporation, Penn Treaty Network America Insurance Company, and American
Network Insurance Company, state that I am authorized on behalf of the Boards of Directors of
those companies to submit this verification of the facts stated in the Petition to which this

Verification is attached and that such facts are true and correct to the best of my knowledge,

information and belief.

I

further understand that the statements made herein are made subject to

the penalties of 18 Pa.C.S. Section 4904 relating to unsworn falsification to authorities.

Dated: November pe
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,

:

Plaintiff,
DOCKET NO. 4 M.D. 2009

v.

AMERICAN NETWORK INSURANCE
COMPANY,
Defendant.

ORDER
AND NOW, this

day of

,

2009, upon

consideration of the Rehabilitator's Amended Petition for Liquidation, the Response of
Intervenors Eugene J. Woznicki and Penn Treaty American Corporation, the testimony and
arguments presented at an evidentiary hearing, and the post- hearing briefing of the parties, it is

hereby ORDERED that the Amended Petition is DENIED in its entirety.

Mary Hannah Leavitt, Judge
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Douglas Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP

Market Street, 51s` Floor
Philadelphia, PA 19103
(215) 864 -8404
1735

Attorneys for Intervenors
Eugene J. Woznicki and
Penn Treaty American Corporation
IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,
Plaintiff,
DOCKET NO. 4 M.D. 2009

v.

AMERICAN NETWORK INSURANCE
COMPANY,
Defendant.

RESPONSE OF INTERVENORS EUGENE J. WOZNICKI AND PENN TREATY
AMERICAN CORPORATION TO THE AMENDED PETITION FOR LIQUIDATION
Eugene J. Woznicki and Penn Treaty American Corporation ( "PTAC ")

(collectively, "Intervenors") respectfully request that this Court deny the Rehabilitator's

Amended Petition for Liquidation ( "Petition ") of American Network Insurance Company
( "ANIC "), and in response to each paragraph

of the Petition state as follows:

1.

Admitted.

2.

Admitted.

3.

The allegations of this paragraph are denied as conclusions of law.

4.

Admitted.

5.

Admitted.
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6.

Admitted.

7.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
8.

Admitted.

9.

Admitted.

10.

Admitted.

11.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied. By way of further answer, the Intervenors deny that the Rehabilitator
has undertaken a thorough analysis regarding the options available to him to avoid liquidation.
12.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied. After reasonable investigation, the

Intervenors are without knowledge or information sufficient to form a belief as to the truth of the
allegations of the second sentence of this paragraph; therefore, they are denied.
13.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
14.

The Intervenors admit that an amended Milliman report, purporting to

correct several hundred million dollars worth of errors, is attached to the Petition as Exhibit A.
The referenced document is a writing that speaks for itself; therefore any allegations relating to
the contents thereof are denied.
15.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.

2
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16.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
17.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
18.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
19.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
20.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
21.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied. The Intervenors admit that a copy of a communication from Ernst &

Young LLP is attached to the Petition as Exhibit B.
22.

The first sentence of this paragraph is denied as a conclusion of law. After

reasonable investigation, the Intervenors are without knowledge or information sufficient to form
a belief as to the truth of the allegations of the second sentence of this paragraph; therefore, they

are denied. The allegations of the third sentence of this paragraph are denied.
23.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied.
24.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
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25.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
26.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
27.

The allegations of this paragraph are denied as conclusions of law. By

way of further answer, the Intervenors deny that an Order of Liquidation is warranted.
28.

The allegations of the first, third and fourth sentences of this paragraph are

information
denied. After reasonable investigation, the Intervenors are without knowledge or
sufficient to form a belief as to the truth of the allegations of the second sentence of this
paragraph; therefore, they are denied.
29.

Admitted. By way of further answer, the Intervenors deny that any

guaranty association protection is needed, as claims may continue to be paid.
30.

Denied.

31.

Denied.

32.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied. By way of further answer, the Intervenors deny that the Rehabilitator

liquidation.
has undertaken a thorough analysis regarding the options available to him to avoid
33.

Denied.

34.

Denied.
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35.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.
36.

The allegations of this paragraph are denied as conclusions of law.

37.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of the first sentence of this
paragraph; therefore, they are denied. The allegations of the second sentence of this paragraph
are admitted, except that the allegations of the last clause of that sentence is denied as a

conclusion of law.
38.

Denied, except that the Intervenors admit that many policyholders are

elderly and that many have claims for payment of nursing and other care.
39.

The referenced document is a writing that speaks for itself; therefore any

allegations relating to the contents thereof are denied. By way of further answer, the Intervenors
deny that an immediate suspension of commissions is warranted, and they deny that either of the

Milliman reports represents an acceptable analysis of the financial condition of ANIC. They
emphatically deny that such reports can or should be utilized by the Court to determine whether
to terminate ANIC.
40.

The allegations of this paragraph are denied as conclusions of law.

41.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.

5
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42.

After reasonable investigation, the Intervenors are without knowledge or

information sufficient to form a belief as to the truth of the allegations of this paragraph;
therefore, they are denied.

For the reasons stated herein, Eugene J. Woznicki and Penn Treaty American

Corporation respectfully request the Court to enter the attached Order denying the relief
requested in the Petition.

Respectfully submitted,

Douglas Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 864 -8404
Attorneys for Intervenors
Eugene J Woznicki and Penn Treaty American

Dated: November 2, 2009

Corporation

6
DMEAST #11950991 v1

VERIFICATION
I,

EUGENE J. WOZNICKI, Chairman of the Boards of Directors of Penn Treaty

American Corporation, Penn Treaty Network America Insurance Company, and American

Network Insurance Company, state that I am authorized on behalf of the Boards of Directors of
those companies to submit this verification of the facts stated in the Response to which this

Verification is attached and that such facts are true and correct to the best of my knowledge,
information and belief.

I

further understand that the statements made herein are made subject to

the penalties of 18 Pa.C.S. Section 4904 relating to unsworn falsification to authorities.

Dated: November
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CERTIFICATE OF SERVICE
I, Douglas Y. Christian, hereby certify that I have caused to be served today, via

hand delivery, a copy of the Petition To Intervene Of Eugene J. Woznicki And Penn Treaty
American Corporation On The Issue Of Whether American Network Insurance Company Should
Be Liquidated, on:

James Reeves Potts, Esquire
COZEN & O'CONNOR

1900 Market Street
Philadelphia, PA 19103
and via first -class mail, postage prepaid, on the persons listed on the attached Master Service

List.

Dated: November 2, 2009
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qv

rvene in Petition for Liquidation

ORDER
AND NOW, this

16th

day of November, 2009, upon consideration of

the Petition of Eugene J. Woznicki and Penn Treaty American Corporation to

Intervene in the Statutory Rehabilitator's Petition for the Liquidation of Penn
Treaty Network America Insurance Company, it is hereby ORDERED that the

Petition is GRANTED.
MARY HANNAH LEAVITT, Judge

EXHIBIT 4

4

Re: Petition to Intervene in Petition for Liquidation

ORDER
AND NOW, this

16th

day of November, 2009, upon consideration of

the Petition of Eugene J. Woznicki and Penn Treaty American Corporation to

Intervene in the Statutory Rehabilitator's Petition for the Liquidation of American

Network Insurance Company, it is hereby ORDERED that the Petition is
GRANTED.

MARY HANNAH LEAVITT, Judge

EXHIBIT 5

5

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

In Re: Penn Treaty Network America
Insurance Company in Rehabilitation

No.

1

PEN 2009

No.

i

ANI 2009

AND

In Re: American Network
Insurance Company in Rehabilitation

PETITION FOR APPROVAL OF SECOND AMENDED PLAN OF REILAELLITATION
FOR
PENN TREATY NETWORK AMERICA INSURANCE COMPANY (ETNA)
AND

AMERICAN NETWORK INSURANCE COMPANY (AMC)
AND

FOR LIQUIDATION OF PTNA

Michael F. Consedine, Insurance Commissioner of the Commonwealth of Pennsylvania,
in his capacity as Statutory Rehabilitator of Penn Treaty Network America Insurance Company

(In Rehabilitation) (PTNA) and American Network Insurance Company (in Rehabilitation)
(ANIC, and together with PTNA, the Companies), hereby petitions to this Court for approval of
a Second Amended Plan of Rehabilitation for the Companies and in connection therewith, the

liquidation of PTNA, and in support thereof, avers the following:
1.

In the exercise of his discretion as Statutory Rehabilitator and pursuant to 40 P.S.

§221.16(d), and pursuant to the Order of this Court that the Rehabilitator develop and submit a
plan of rehabilitation for the Companies, the Rehabilitator has developed

a

proposed Second

Amended Plan of Rehabilitation for the Companies (the Plan), which is set forth in the Second
Amended Plan of Rehabilitation and Disclosure Statement and (including all attachments and
exhibits thereto, the Plan Documents) submitted herewith as Exhibit A.
LEGAL119592 54717 09953.0001.0 00/23 0508 000

2.

In addition to the definitions set forth in this Petition, the Rehabilitator

incorporates by reference the definitions set forth in the Plan Documents with respect to the
capitalized terms in this Petition.
3.

By this Petition, the Rehabilitator seeks entry of an order approving the terms,

conditions, and provisions of the Plan ordering that PTNA be liquidated, in the form attached
hereto.
4.

The Rehabilitator reserves the right to amend or supplement the Plan Documents

and this Petition and to proffer additional evidence and arguments in support of the Plan and the

liquidation of PTNA at any hearing thereon or by written submission.
5.

Approval should issue only after due notice, opportunity to object, and a hearing

on the Plan and this Petition. A separate Petition for Approval of a Form of Notice of this

Petition and for Scheduling Order is being filed by the Rehabilitator.
6.

The Plan and the Iiquidation of PTNA, which is an integral part thereof, satisfy

the requirements of Article V

of the Insurance Department Act of 1921 and represent a sound

exercise of the Rehabilitator's broad discretion.

2
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WHEREFORE, the Rehabilitator respectfully requests that the Court, in accordance
with 40 P.S. §221.16(d), 221.18 and 22120, enter an order approving and conforming the Plan
and placing PTNA in liquidation.

Respectfully submitted,

es R. Potts
ttozney I.D. No. 73704
COZEN O'CONNOR
1900 Market Street
Philadelphia, PA 19103
(215) 665-2000
Counsel for Applicant,
MICHAEL F. CONSEI7INE, Insurance
Commissioner of the Commonwealth of
Pennsylvania as Statutory Rehabilitator of PENN
TREATY NETWORK AMERICA INSURANCE
COMPANY and AMERICAN NETWORK
INSURANCE COMPANY

3
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VERIFICATION
I, Patrick Cantilo, hereby verify that the facts set forth in the foregoing petition and

exhibits are true and correct to the best of my knowledge, information, and belief. This

statement is subject to the penalties of ] 8 Pa.C.S.

§

4904 relating to unswom falsification to

authorities.

Patrick Cantilo
Special Deputy Rehabilitator

Dated: October 8, 2014

EXHIBIT A

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

In Re: Penn Treaty Network America
Insurance Company in Rehabilitation

No.

I

No.

1

PEN 2009

AND

In Re: American Network
Insurance Company in Rehabilitation

ANI 2009

CERTIFICATE OF SERVICE
I, James R. Potts, hereby certify that a Notice

of Filing of the foregoing Petition is being

served on all parties listed on the Master Service List by electronic mail or facsimile, or by First

Class Mail where no electronic mail address or facsimile number was available, and that an

-

electronic copy of the foregoing Petition is being posted on the Penn Treaty website at
www.penntreaty.com, all in accordance with the Court's July 9, 2009 Order regarding
procedures for filing and service.

1

further certify that on October 8, 2014, I served a true and

correct copy of the foregoing Petition upon the following person via electronic mail and First
Class Mail:
Douglas Y. Christian, Esquire
Ballard Spahr, LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
christian@ballardspahr.com
Counsel for Penn Treaty American Corporation
and Eugene J Woonicki

E,EGA121959254717 09953.0001.000n30508 000

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

No.

In Re: Penn Treaty Network America
Insurance Company in Rehabilitation

1

PEN 2009

AND

No. ANI 2009

In Re: American Network
Insurance Company in Rehabilitation

1

ORDER APPROVING THE SECOND AMENDED PLAN OF REHABILITATION FOR
PENN TREATY NETWORK AMERICA INSURANCE COMPANY
AND

AMERICAN NETWORK INSURANCE COMPANY
AND

ORDER OF LIQUIDATION
AND NOW, this

day of

,

2014, upon consideration of the

Application of Michael F. Consedine, Insurance Commissioner of the Commonwealth of
Pennsylvania, in his capacity as Statutory Rehabilitator of Penn Treaty Network America

Insurance Company (In Rehabilitation) (PTNA) and American Network Insurance Company (In
Rehabilitation) (ANIC, and together with PTNA, the Companies) for approval of the Second

Amended Plan of Rehabilitation for the Companies and Order of Liquidation for PTNA, and any
objections filed thereto, and after hearing, it is hereby ORDERED as follows:

APPROVAL AND IMPLEMENTATION OF REHABILITATION PLAN
l

.

The terms, conditions, and provisions of the Second Amended Plan of

Rehabilitation (the Plan) and the attachments thereto are approved and are found to be fair and
equitable and free of any abuse of the Rehabilitator's discretion. The Rehabilitator is authorized
to implement the Plan and carry out any transactions contemplated by the Plan without further

order of this Court.
2.

Certain capitalized terms used but not defined in this Order have the

meaning given thereto in the Plan.

3.

ANIC and PTNA are hereby declared to have been insolvent at least as of

May 3, 2012, and to be insolvent as of the date of this Céder.

4.

The Rehabilitator shall establish a date, which shall be a date no later than

180 days following the date of this Order unless extended pursuant to this Order, as the Effective

Date on which the restructuring of the Companies' policies, the transfer of policies, assets and

liabilities between the Companies and other substantive steps of the Plan will become effective
as provided in the Plan and this Order.

The Rehabilitator shall provide notice of the

establishment of the Effective Date to the Court and interested parties.
5.

The Rehabilitator may extend the Effective Date to a later date with prior

leave from the Court, in which event such extended date shall be the Effective Date for purposes

of this Order.
6.

The Rehabilitator is hereby authorized to cause the steps described in the

Plan and in this Order to occur on or about the Effective Date in such order as the Rehabilitator

concludes is optimal for the implementation of the Plan.
7.

The Companies' insurance policy obligations are hereby restructured as of

the Effective Date as described in Section IV.N of the Plan.

8.

The Rehabilitator is hereby authorized to modify the Companies' policies

as of the Effective Date in accordance with the policyholder elections made under the Plan.

9.

The Rehabilitator is hereby authorized to transfer policies, assets, and

liabilities as of the Effective Date between the Companies without the need for formal
reinsurance or other agreements or other regulatory approvals.
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IO.

Each Company

its

hereby released from the liabilities transferred to the

other Company under the Plan as of the Effective Date.

11.

The Rehabilitator is hereby authorized to take such other specific steps

necessary to implement the Plan, including but not limited to the issuance of assumption
certificates for policies transferred between PTNA and AMC, the implementation of voluntary
premium rate increases and voluntary reductions of Maximum Benefit Amounts through policy

endorsements, the solicitation of bids for the purchase of ANIC or its business, and the
preparation ofagreements with TPACO, the GA Captive and the Trust, without further order of
this Court.

12.

The Policyholder Election Package and Policyholder Election Form are

hereby approved.

13.

To the extent he deems necessary to implement the Plan, the Rehabilitator

is hereby authorized to transfer to PTNA all of ANIC's Pre-Rehabilitation Debts and debt that
would be inferior in priority under 40 P.S.

§

221.44 to policyholder claims incurred before the

Effective Date unless the Rehabilitator determines that such transfer is not necessary.
14.

The appointment of the Policyholder Committee and its counsel and

advisers are hereby continued until the Plan is fully implemented, subject to the further Orders of

the Court.

15.

The Court hereby hands that because of its insolvency ANIC will not be

able to pay the debts defined in the Plan as the Unfunded Benefit Liability and such debt is

hereby permanently discharged as of the Effective Date.
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16.

The Court hereby finds that because of its insolvency PTNA will not be

able to pay the debts defined in the Plan as the Unfunded Benefit Liability and such debt is

hereby permanently discharged as of the conclusion of PTNA's liquidation.

17.

The Court hereby finds that because of its insolvency PTNA will not be

able to pay its Pre -Rehabilitation Debts and debt inferior to policyholder claims incurred before
the Effective Date, including any such debts that may have been transferred from ANIC to
PTNA under the Plan and such debt is hereby permanently discharged as of the conclusion of

PTNA's liquidation.
18.

The Quota Share Reinsurance Agreement between the Companies as to

business written by PTNA in Ohio on and after May 13, 2005 is hereby cancelled as of the
Effective Date and any liabilities or obligations of either Company to the other Company are

discharged.

19.

The Rehabilitator is hereby authorized to make non-material changes to

the Plan during its implementation without further approvai from the Court.

20.

The Rehabilitator is hereby authorized to seek approval from the Court for

material changes to the Plan that are identified as necessary or appropriate after the date of this
Order.

21.

The Rehabilitator is hereby authorized to lake such other steps that are

consistent with this Order and are reasonably necessary to implement the Plan as approved.
22.

The Rehabilitator is hereby authorized to establish and implement a

procedure for winding down the rehabilitation of ANIC and the liquidation of PTNA consistent
with the terms of this Order.
4

23.

All objections to the Plan which were made or could have been made are

overruled.

LIQUIDATION OF PTNA
24.

PTNA is declared insolvent and ordered to be LIQUIDATED pursuant to

Article V of The Insurance Department Act of 1921, Act of May 17, 1921, P.L. 789, as
amended, 40 P.S. § §221.1
25.

- 221.63 (Article V).

The Rehabilitation Order of January 6, 2009 with respect to PTNA and all

other Orders of this Court with respect to the development of a rehabilitation plan for PTNA, are
hereby TERMINATED effective 12:00 a.m. local time in Harrisburg, Pennsylvania, on the

Effective Date.
26.

This Liquidation Order is EFFECTIVE 12:01 a.m. local time in

Harrisburg, Pennsylvania on the Effective Date.
27.

Insurance Commissioner Michael F. Consedine and his successors in

office are hereby APPOINTED Statutory Liquidator of PTNA and directed to take possession of

PTNA's property, business and affairs in accordance with Article V.
28.

The Liquidator is authorized to appoint a Special Deputy Liquidator

consistent with the provisions of 40 P.S. § 221.23 and such Special Deputy Liquidator shall have
the rights and obligations, and be authorized to exercise the powers, of the Liquidator, subject to
the Liquidator's control and supervision.

29.
§

The Liquidator is hereby directed to provide the notice required by 40 P.S.

221.24 no later than two weeks after the Effective Date.
30.

The Liquidator is hereby VESTED with all the powers, rights and duties

authorized under Article V and other applicable statutes and regulations.
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31.

The Liquidator is authorized to take all steps to liquidate PTNA in the

manner described in, and consistent with the terms of, the Plan and this Order of Liquidation

ASSETS OF THE ESTATE
32.

The Liquidator is vested with title to all property, assets, contracts and

rights of actions ( "assets ") of PTNA of whatever nature and wherever located, as of the date of
filing of the Petition for Liquidation. All assets of PTNA are hereby found to be in custodia
Iegis of this Court and this Court asserts jurisdiction as follows; (a) in rein jurisdiction over all

assets of PTNA wherever they may be located and regardless of whether they are held in the

name of PTNA or in any other name; (b) exclusive jurisdiction over all determinations as to

whether assets belong to PIMA or to another party; (c) exclusive jurisdiction over all

determinations of the validity and amounts of claims against PTNA; and (d) exclusive

jurisdiction over the determination of the priority of all claims against PTNA.
33.

The filing or recording of this Order with the Clerk of the Commonwealth

Court or with the Recorder of Deeds of the county in which PTNA's principal office or place of
business is located (Lehigh County), shall impart the same notice as is imparted by any deed, bill

of sale or other evidence of title duly filed or recorded with that Recorder of Deeds.
34.

The Liquidator is directed to take possession of all assets that are the

property of PTNA.
35.

The Liquidator is directed to continue telephone, data -processing, water,

electric, sewage, garbage, delivery, trash removal and utility services needed by the estate of
PTNA by establishing a new account for the Liquidator as of the date of this Order.
36.

PTNA's directors, officers and employees, to the extent the following

obligations have not been satisfied in the course of PTNA's rehabilitation, shall: (a) surrender

peaceably to the Liquidator the premises where PTNA conducts its business; (b) deliver all keys
or access codes thereto and to any safe deposit boxes; (c) advise the Liquidator of the
6

combinations and access codes of any safe or safekeeping devices of PTNA or any password or

authorization code or access code required for access to data processing equipment; and (d)
deliver and surrender peaceably to the Liquidator all the assets, books, records, files, credit cards,
and other property of PTNA in their possession or control, wherever located, and otherwise

advise and cooperate with the Liquidator in identifying and locating any of the foregoing.
37.

PTNA's directors, officers and employees are enjoined from taking any

action, without approval of the Liquidator, to transact further business on behalf of PTNA. They
are further enjoined from taking any action that would waste the assets of PIMA or would

interfere with the Liquidator's efforts to wind up the affairs of PTNA.
38.

Except as otherwise provided in this Order, executory contracts to which

PTNA is a party to as of the date of this Order may he affirmed or disavowed by the Liquidator.
39.

All banks, investment bankers, companies, other entities or other persons

having in their possession assets which are, or may be, the property of PTNA, shall, unless

otherwise instructed by the Liquidator, deliver the possession of the same immediately to the
Liquidator, and shall not disburse, convey, transfer, pledge, assign, hypothecate, encumber or in
any manner dispose of the same without the prior written consent of or unless directed in writing
by, the Liquidator.
40.

All persons and entities are enjoined from disposing of or destroying any

records pertaining to any transactions between PTNA and any party.
41.

The amount recoverable by the Liquidator from any reinsurer shall not be

reduced as a result of this Order of Liquidation, regardless of any provision in a reinsurance
contract or other agreement. Payment made directly by the reinsurer to an insured or other
creditor of PTNA shall not diminish the reinsurer's obligation to PTNA, except to the extent

provided by law.
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TRANSFER OF COVERAGE AND ASSETS TO GUARANTY ASSOCIATIONS AND
TRUST
The Liquidator shall make arrangements for the continued payment of the

42.

claims arising under PTNA's policies and shall facilitate the continued coverage of such policies
by state guaranty associations by making PTNA's facilities, computer systems, books, records

and third party administrators (to the extent possible) available to any guaranty association (and
to states and state officials holding statutory deposits for the benefit

of such claimants). Within

one hundred twenty days of the Effective Date, the Rehabilitator shall make application to the

Court to disburse the Covered Benefit Assets to the Guaranty Associations in accordance with
the Plan, which disbursement when made shall fully satisfy all claims

of the Guaranty

Association's against the estate of PTNA, whether on account of covered benefits, administrative
expenses or otherwise.

PROOF OF CLAIM FILING
43.

Except as otherwise provided herein, (a) all claims against the estate of

PTNA, together with proper proof thereof, shall be filed on or before 180 days following the

Effective Date; and (b) no person shall participate in any distribution of the assets of PTNA
unless his, her or its claim has been filed with the Liquidator in accordance with the time limit

established by the Liquidator, subject to the provisions for the late filing of claims pursuant to
Section 537 of Article V, 40 P.S. §221.37. Policyholders are not required to file a proof of claim
to seek payment for benefits due under policies placed or held in ANIC and PTNA under the
Plan.

44.

No judgment or order against PTNA or its insureds entered after the date

of filing of the Petition for Liquidation, and no judgment or order against PTNA or its insureds
entered at any time by default or by collusion, will be considered as evidence of liability or
quantum of damages by the Liquidator in evaluating a claim against the estate of PTNA.

s

45.

In addition to the notice requirements

of Section 524 of Article V, 40 P.S.

§221.24, the Liquidator shall publish notice in newspapers of general circulation, where PTNA
has its principal places of business, and in the national edition of the Wall Street Journal, that:
(a) specifies the last day for the Fling

of claims; (b) explains the procedure by which claims may

be submitted to the Liquidator; (c) provides the address

of the Liquidator's office for the

submission of claims; and (d) notifies the public of the right to present a claim, or claims, to the
Liquidator.
46.

Within thirty (30) days of giving notice of the order of liquidation, as set

forth in Section 524 of Article V, 40 P.S. §221.24, and of the procedures for filing claims against
the estate of PTNA, the Liquidator shall file a compliance report with the Court noting, in

reasonable detail, the date that and manner by which these notices were given.
47.

Except to the extent necessary for implementation of the Plan, PTNA shall

not to conduct the business of insurance, or make non -insurance payments (other than for
administrative expenses), after the Effective Date until Guaranty Associations have been repaid
in full.

ADMINISTRATIVE EXPENSES
48.

to Section 544

The Liquidator shall pay as costs and expenses of administration pursuant

of Article V, 40

P.S. §221.44, the actual, reasonable and necessary costs

of

preserving or recovering the assets of PTNA and the costs of goods or services provided to and
approved by the Rehabilitator or by this Court during the period of PTNA's rehabilitation and
that are unpaid as of the date of this Order.

STAY OF LITIGATION
49.

Unless the Liquidator consents thereto in writing, no action at law or in

equity, including, but not limited to, an arbitration or mediation, the filing of any judgment,

attachment, garnishment, lien or levy of execution process against PTNA or its assets, shall he
brought against PTNA or the Liquidator or against any of their employees, officers or
9

rehabilitation or liquidation officers for acts or omissions in their capacity as employees, officers
or rehabilitation or liquidation officers of PTNA or the Liquidator, whether in this

Commonwealth or elsewhere, nor shall any such existing action be maintained or further
prosecuted after the effective date of this Order. All above- enumerated actions currently pending
against PTNA in the courts of the Commonwealth of Pennsylvania or elsewhere are hereby
stayed; relief sought in these actions shall be pursued by filing a proof of claim against the estate

of PTNA pursuant to Section 53$ of Article V, 40 P.S. §22138.
50.

All secured creditors or parties, pledges, lienholders, collateral holders or

other person claiming secured, priority or preferred interests in any property or assets of PTNA
are hereby enjoined from taking any steps whatsoever to transfer, sell, assign, encumber, attach,

dispose of, or exercise, purported rights in or against any property or assets of TINA except as

provided in 40 P.S. §221.43.
51.

The Liquidator, Special Deputy Liquidator, their agents, employees,

attorneys, accountants, actuaries, and other consultant are hereby deemed to be public officers

and/or employees acting in their official capacities on behalf of the Commonwealth and having
no personal liability for or arising out of their acts or omissions performed in good faith as part

of their services performed

in connection with these or related proceedings or pursuant to this or

related orders except as regards claims by the Liquidator.
52.

All other orders, injunctions, and stays issued by this Court in this matter

shall continue in full force and effect except as modified hereby.

MARY HANNAH LEAVITT, Judge

lo

EXHIBIT 6
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA
In Re: American Network Insurance Company in

DOCKET NO.

1

ANI 2009

DOCKET NO.

1

PEN 2009

Rehabilitation
In Re: Penn Treaty Network America Insurance

Company in Rehabilitation

ORDER
AND NOW, this

day of

,

2013, upon consideration of the

Verified Application of National Health Administrators to Recover Professional Fees, Costs, and
Other Expenses Pursuant to 40 P.S.

§

221.18(a), and the opposition thereto, it is hereby

ORDERED that the Application is DENIED.

MARY HANNAH LEAVITT, Judge

IN THE COMMONWEALTH COURT OF PENNSYLVANIA
In Re: American Network Insurance Company in

DOCKET NO.

1

ANI 2009

DOCKET NO.

1

PEN 2009

Rehabilitation
In Re: Penn Treaty Network America Insurance
Company in Rehabilitation

OPPOSITION TO VERIFIED APPLICATION OF NATIONAL HEALTH
ADMINISTRATORS TO RECOVER PROFESSIONAL FEES, COSTS, AND OTHER
EXPENSES PURSUANT TO 40 P.S. 221.18(a)
Michael F. Consedine, Insurance Commissioner of the Commonwealth of Pennsylvania,
in his capacity as statutory rehabilitator of Penn Treaty Network America Insurance Company

and American Network Insurance Company (the "Rehabilitator"), through his counsel, hereby

opposes the Verified Application of National Health Administrators to Recover Professional
Fees, Costs, and Other Expenses Pursuant to 40 P.S.

I.

§

221.18(a).

INTRODUCTION
Intervenor National Health Administrators ( "NHA ") has improperly attempted through

this Application to shoehorn itself into a provision of the Pennsylvania Insurance Department
Act regarding the payment of attorneys' fees incurred by insurers in rehabilitation

-a provision
U1

that has no application to an intervenor like NHA that participates voluntarily in liquidation

proceedings and is not itself the subject of the petitions seeking orders of liquidation. Conflating

itself with the entities that actually defended against petitions for orders of liquidation in this
matter, NHA erroneously asks this Court to order the payment of its counsel's fees by the

Rehabilitator under 40 P.S.

§

221.18(a), which by its plain terms applies only to the companies

named in the petitions seeking orders of liquidation and is not an avenue for an intervenor such
as NHA to avoid paying its own fees. Because it is not the "insurer" sought to be liquidated

here, NHA lacks standing to seek payment of its fees pursuant to

§

221.18(a).

Moreover, NHA has not established that its requested attorneys' fees and expenses were

reasonably necessary to litigate the liquidation proceedings. Therefore, even assuming it has
standing to recover its fees, it has not met its burden of demonstrating that such an award is
appropriate. Simply put, NHA's application lacks any basis whatsoever and it should be denied.

II.

FACTUAL BACKGROUND
On January 6, 2009, this Court ordered American Network Insurance Company and Penn

Treaty Network America Insurance Company ("Penn Treaty") (collectively, the "Companies "),
two financially troubled providers of long -term care insurance policies, into rehabilitation. On
June 3, 2009, following the development of a preliminary plan of rehabilitation, the Rehabilitator

applied to this Court to suspend payment of agents' commissions pending completion of the

rehabilitation proceedings or an order of liquidation. That application remains pending.
NHA has an agency agreement pursuant to which it receives renewal commissions from
Penn Treaty. No order of liquidation has been sought as to NHA, NHA's only connection to

these proceedings is its relationship with Penn Treaty, and its only interest in the outcome of this
matter is the potential suspension of its commissions.
On July 23, 2009, NHA filed a Petition to Intervene in this matter, for the stated purpose

of protecting its interest in the agents' commissions. On August

5, 2009, this Court granted the

petition. On October 2, 2009, , the Rehabilitator filed petitions seeking orders of liquidation for
the Companies.
As intervenors, NHA made a handful of short filings, nearly all of which related

exclusively to the Rehabilitator's application to suspend agents' commissions. NHA conducted
limited discovery, did not participate in the hearing on the petition for an order of liquidation,
and do not allege that they attended any proceedings as observers.

2

III.

ARGUMENT
A.

NHA Lacks Standing to Recover Attorneys' Fees and Expenses Pursuant to
40 P.S. § 221.18(a)

Attorneys' fees and expenses of an insurer are recoverable under

of the Pennsylvania Insurance Department Act, 40 P.S.

§

§

221.18(a) of Article V

221.18(a), only by an insurer that has

been named in a petition seeking an order of liquidation. They are not available to intervenors or

other parties that are not themselves the respondents to a petition to liquidate. Accordingly,
NHA, an intervenor in this action that is not and has never been in rehabilitation, does not have

standing to seek its attorneys' fees and expenses.
Section 221.18(a) permits the Pennsylvania Insurance Commissioner ( "Commissioner ")
acting as rehabilitator of an insurer to apply for an order of liquidation against the insurer, and

further provides that, in the event of such an application, "the directors" of that insurer (i.e., the
one sought to be liquidated) "may take such actions as are reasonably necessary to defend

against the application and [the Commonwealth Court] may order payment from the estate of the

insurer ofsuch costs and other expenses of defense as justice may require." Id. (emphasis
added).

Contrary to what NHA suggests,

§

221.18(a) does not make attorneys' fees and costs

available to any party that meets the definition of "insurer." Instead, it permits an insurer that
has actually had a liquidation petition filed against it to recover its fees and costs incurred in

defending against the petition. The definition of "insurer" in

§

221.3 of Article V establishes the

scope of what entities may be subject to "the proceedings authorized by this part," not what

entities may apply for the payment of their attorneys' fees in such proceedings. NHA itself

acknowledges this fact, asserting that, as an entity that likely qualifies as an "insurer" under

§

221.3, "NHA is subject to the authority of, or to liquidation, rehabilitation, reorganization, or
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conservation by the Pennsylvania Insurance Commissioner," while conspicuously not alleging
that the Pennsylvania Insurance Commissioner has ever actually initiated such proceedings

against it. NHA's Application ¶

13

(citing 40 P.S.

Being "subject to the authority

§

221.2).

of' the Commissioner is not the same as being the named

defendant in an active liquidation proceeding. Were NHA itself currently the subject of such a

proceeding, it is possible that it would have standing to apply to this Court for the recovery of
reasonable attorneys' fees incurred in defending against the Commissioner's action against it.
But NHA is not the defending party in this matter, and NHA's directors have never needed to

take any action to defend against a liquidation application as contemplated by

§

221.18(a).'

Rather, NHA voluntarily intervened in this proceeding for a limited purpose: to protect its

alleged interest in agents' commissions generated by the renewal of the long -term care policies
issued by Penn Treaty.

Nor could NHA reasonably have relied on

§

221.18(a) for the payment of its fees when it

chose to intervene. NHA filed its Petition to Intervene in July of 2009, nearly three months
before the petitions for orders of liquidation for the Companies were filed. Accordingly, it could

not possibly have believed at the time that its counsel would be paid by someone else pursuant to
§

221.18(a), which by its express terms applies only to liquidation proceedings (in addition to

applying only to the company sought to be liquidated).

Contrary to NHA's assertions, Section 221.3 cannot be read in a vacuum and then grafted
onto

§

221.18(a) without regard to the surrounding language of

§

221.18(a), which permits the

payment of attorneys' fees only to an entity as to which an order of liquidation was actually
sought by the Commissioner. The fact that NHA could be "subject to the authority of' the

Notably, this Court has not disposed of the Rehabilitator's application to suspend payment of agents'
commissions and, consequently, Penn Treaty has never stopped paying NHA and other agents their commission.
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Commissioner in a hypothetical proceeding in which the Commissioner were to seek to place
NHA into receivership is irrelevant. In this proceeding, the only entities in rehabilitation are the

Companies. Thus, for the purpose of § 221.18(a), the "insurers" in this matter are the

Companies, not NHA or other intervening parties that are not defending against the liquidation
petitions.
Notably, the Rehabilitator has paid, and did not contest its obligation to pay, the counsel
fees of intervenors Penn Treaty and Eugene J. Woznicki, parties that actually defended against
the petitions seeking liquidation orders for the Companies. The Rehabilitator's payment of those
fees is illustrative: whereas Penn Treaty and Mr. Woznicki

-

parties litigating on behalf of the

insurers sought to be liquidated -are within the scope of § 221.18(a). NHA is litigating this

matter purely on its own behalf and to protect its own narrow interest andit is not covered by

§

221.18(a).

Consistent with the plain language of § 221.18(a), no reported decision has ever awarded

attorneys' fees to an intervening party not itself in rehabilitation that participated in proceedings
brought under Article V to protect its own unique, peripheral interest in the outcome of the

liquidation of another insurer. Unsurprisingly, therefore, the only authority to which NHA cites
for its assertion that it is entitled to recover attorneys' fees under

§

221.18(a) is a nearly 122 -

year -old decision of the Pennsylvania Supreme Court holding that an insurance broker is an

"insurer" for purposes of a prohibition (irrelevant here) in effect at the time on "doing an
insurance business" with another company not authorized to conduct business within
Pennsylvania. Corn.

2

v.

Biddle, 610 A. 134, 135 (Pa. 1891); NHA's Application ¶ 13.2

Biddle was last cited in 1936, for an unrelated proposition. Gilbert v. Litton, 27 Pa. D. & C. 109, 111 (Pa.

Ct. Corn. Pl. 1936).
5

Notwithstanding what NHA insinuates, Biddle does not stand for the proposition that any
party that satisfies the broad definition of "insurer" set forth in
insurer that is actually in receivership

§

221.3-whether or not it is the

-is entitled to attorneys' fees incurred in participating in a

rehabilitation or liquidation action. Such recovery would violate both the letter and the spirit of
§

221.18(a), whose purpose is to allow insurers to pay the fees they incur in defending against

the Commissioner's petition seeking an order of liquidation -not to force the company facing

liquidation to fund the defense of every intervening party that chooses to participate in the
proceedings.
In sum, NHA cannot masquerade as the target of a liquidation petition for purposes of

§

221.18(a) when in reality it is not defending against liquidation, and was merely an intervening
party in the attempted liquidation of another party. NHA's improper attempt to avail itself of the

attorneys' fees provision of § 221.18(a) should be rejected, and its application denied for lack of
standing.
B.

NHA's Alleged Attorneys' Fees and Costs Were Not Reasonably Necessary

Even assuming that NHA has standing to pursue its attorneys' fees and expenses (which
it does not), it has not met its burden

of establishing that the $103,864.00 in fees and costs it has

requested is reasonable. Given NHA's limited role in this case, the straightforward nature of its
position, and the circumscribed issues it addressed, the 359 hours of attorney time and

$103,864.00 in fees and costs it claims are excessive and unreasonable.
"The burden of proving reasonable attorneys' fees falls upon the party seeking such

fees[.]" Law Offices ofJustin R. Lewis, PLLC v. Diven,

18

A.3d 1223, 1224 (Pa. Super. Ct.

2011). "To meet its burden, the fee petitioner must `submit evidence supporting the hours

worked and rates claimed. "' Rode
Hensley

v.

v.

Dellarciprete, 892 F.2d 1177, 1183 (3d Cir. 1990) (quoting

Eckerhart, 461 U.S. 424, 433 (1983)).
6

NHA has not adequately explained why it was necessary for it to expend 359 hours in
this matter. NHA's filings amounted to a handful of short applications and other pleadings

-

none of which exceeded ten pages -that were limited in scope and addressed only the narrow

issue with which NHA is concerned: whether or not its agents' commissions should be

suspended in connection with these rehabilitation/liquidation proceedings. Nor has NHA

provided any basis for its decision to staff this matter with three different attorneys and "various
paralegals and specialists" in light of its discrete and relatively minor interest in the case. As

NHA acknowledges, the overwhelming bulk of the work done in this case to oppose the

Rehabilitator's petitions was performed by counsel for the Companies, not by NHA or any other
Intervenor. NHA's Application If 19. NHA does not provide any justification for its counsel's
apparent duplication of the efforts of the Companies' counsel.
The factors courts consider in determining whether attorneys' fees and costs are

reasonable are:
the amount of work performed; the character of the services rendered; the
difficulty of the problems involved; the importance of the litigation; the amount of
money or value of the property in question; the degree of responsibility incurred;
whether the fund involved was `created' by the attorney; the professional skill and
standing of the attorney in his profession; the results he was able to obtain; the
ability of the client to pay a reasonable fee for the services rendered; and, very
importantly, the amount of money or the value of the property in question.
In re Larocca's Estate, 246 A.2d 337, 339 (Pa. Commw. Ct. 2006). While paying lip service to

the standard established by this Court in Larocca's Estate, NHA addresses the above factors only
in a cursory and conclusory manner, stating that "this was a complex and time consuming

manner" and that "[t)he outcome of this matter could have dire effects not only for NHA, but
also for policyholders, state guaranty associates, insurance departments, and the public." NHA's

Application ¶¶ 19 -20. NHA does not discuss how much money was at stake for it, how its

counsel's work contributed to any positive result, how much responsibility its counsel had for the
7

defense of the petitions, or whether the issues it addressed in the litigation were particularly
difficult.

Accordingly, NHA has failed to establish that its claimed attorneys' fees and costs are
reasonable, and all available evidence indicates that they are not reasonable. To the extent that
NHA is found to have any standing to seek the payment of these amounts, its request should be
denied.
IV.

CONCLUSION
For all of the above reasons, the Rehabilitator respectfully requests that the Verified

Application of National Health Administrators to Recover Professional Fees, Costs, and Other
Expenses Pursuant to 40 P.S.

Dated: January 18, 2013

§

221.18(a) be denied.

Respectfully submitted,

11A/Ar

Buchhol
Carl
Jayne Anderson Risk
Adam D. Brown
DLA PIPER LLP (US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103 -7300
Telephone:
215.656.3300
215.656.3301
Facsimile:
.

Attorneys for Rehabilitator
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CERTIFICATE OF SERVICE
I, Adam D. Brown, certify that I caused a Notice

of Filing of the Foregoing Opposition

Verified Application of National Health Administrators to Recover Professional Fees, Costs, and
Other Expenses Pursuant to 40 P.S.

§

221.18(a) to be served on all parties listed on the Master

Service List by electronic mail or facsimile, or by U.S. Mail where no electronic mail address or

facsimile number was available, on January 18, 2013 and that I on January 18, 2013 served the

foregoing Opposition to Verified Application of National Health Administrators to Recover
Professional Fees, Costs, and Other Expenses Pursuant to 40 P.S.

§

221.18(a) on Intervenors

Penn Treaty American Corporation and Eugene J. Woznicki, and on Intervenors National Health

Administrators, by electronic mail and first -class mail as follows:
Douglas Y. Christian, Esquire
Ballard Spahr LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
christian@ballardspahr.com
Attorneys for Intervenors Penn Treaty American Corporation and Eugene J. Woznicki,
Michael R. Kelley, Esquire
Dana W. Chilson, Esquire
McNees Wallace & Nurick LLC.
P.O. Box 1166, 100 Pine Street
Harrisburg, PA 17108
mkelley @mwn.com
Attorneys for Intervenors National,Héalth Admi

ators

Brown
IPER LLP (US)
Liberty Place
O
1650 Market Street, Suite 4900
Philadelphia, PA 19103 -7300
Telephone:
215.656.3300
Facsimile:
215.656.3301
d
DL

.

Attorneys for Rehabilitator
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA
In Re: Penn Treaty Network America
Insurance Company in Rehabilitation
In Re: American Network
Insurance Company in Rehabilitation

BEFORE:

:

1

PEN 2009

1

ANI 2009

HONORABLE MARY HANNAH LEAVITT, Judge

OPINION NOT REPORTED

FILED: April 4, 2013

MEMORANDUM OPINION AND ORDER
Presently before the Court is the Application of National Health
Administrators (NHA), an intervenor in the above-captioned matter, to recover
$103,864 in professional fees, costs, and other expenses under authority of Section
518(a) of The Insurance Department Act of 1921, 40 P.S. §221.18(a).' Because

NHA lacks standing to invoke the fee recovery provision in Section 518(a), the
Court denies NHA's Application.
NHA, an insurance broker, has an agency agreement with Penn Treaty
Network America Insurance Company (In Rehabilitation) (Penn Treaty), a
provider of long -term care insurance. Pursuant to their agreement, NHA earns

commissions from the renewal of the long -term care insurance policies issued by

Penn Treaty.
On January 6, 2009, the Court ordered Penn Treaty and its subsidiary,
American Network Insurance Company (collectively, the Companies), into

1

14, 1977, P.L. 280.
Act of May 17, 1921, P.L. 789, added by Section 2 of the Act of December

rehabilitation. On June 3, 2009, the Pennsylvania Insurance Commissioner, in his
capacity as Statutory Rehabilitator of the Companies, applied to the Court to
suspend payment of agents' commissions pending completion of rehabilitation or
entry of an order of liquidation. The Rehabilitator's application is still pending.

NHA petitioned to intervene in the rehabilitation proceeding on July 23, 2009, for
the stated purpose of protecting its interest in the agents' commissions. The Court

granted NHA's petition to intervene on August 5, 2009.
Thereafter, on October 2, 2009, the Rehabilitator filed petitions
seeking orders of liquidation for the Companies. The Court conducted a hearing
on the Rehabilitator's petitions over the course of 30 days throughout 2011.

Counsel for intervenors Penn Treaty American Corporation (PTAC), the owner of
the Companies, and Eugene J. Woznicki, Chairman of the Board of Directors,

defended the Companies against the liquidation petitions. On May 3, 2011, the
Court denied the Rehabilitator's petitions to liquidate the Companies.
To date, NHA has had a limited role in the above -described

proceedings. NHA did not participate in the liquidation hearing, nor does it allege

that any of its representatives attended the hearing as observers. NBA has made
only a handful of filings: on July 17, 2009, NHA filed objections to the

Rehabilitator's application to suspend payment of agents' commissions; on July
23, 2009, NHA filed its petition to intervene; and on September 3, 2009, NHA

filed a pre -hearing statement and memorandum of law on the Rehabilitator's

application to suspend payment of agents' commissions. NHA filed the instant
application to recover its attorney fees and costs on December 28, 2012.

The

Rehabilitator opposes the application, arguing that NHA lacks standing under
Section 518(a) of The Insurance Department Act of 1921, 40 P.S. §221.18(a), to

2

recover its fees and, even if it had standing, its request for $103,864 in fees and
costs is unreasonable.

As noted, Section. 518(a) provides for the recovery of attorney fees
and costs; it states:
(a) Whenever he has reasonable cause to believe that further
attempts to rehabilitate an insurer would substantially increase
the risk of loss to creditors, policy and certificate holders, or the
public, or would be futile, the rehabilitator may petition the
Commonwealth Court for an order of liquidation. A petition
under this subsection shall have the same effect as a petition
under section 520. The Commonwealth Court shall permit the
directors to take such actions as are reasonably necessary to
defend against the petition and may order payment from the
estate of the insurer of such costs and other expenses of defense
as justice may require.
40 P.S. §221.18(a) (emphasis added). NHA contends that it is an "insurer" for

purposes of Section 518(a) because it is an entity "doing ... an insurance business,
and is ... subject to the authority of, or to liquidation, rehabilitation, reorganization
or conservation by any insurance commissioner." Section 503 of The Insurance

Department Act of 1921, 40 P.S. §221.3.2 NHA avers that it is "doing an insurance
business" because it is "responsible for the issuance and delivery of contracts of
insurance to persons within the Commonwealth, as well as the solicitation of
insurance contracts and the collection of premiums and other fees to implement
Section 503 of The Insurance Department Act of 1921, added by Section 2 of the Act of
December 14, 1977, P.L. 280, as amended, defines "insurer" as follows:
"Insurer" means any person who is doing, has done, purports to do, or is licensed
to do an insurance business, and is or has been subject to the authority of, or to
liquidation, rehabilitation, reorganization or conservation by any insurance
commissioner. For purposes of this article, any other persons included under
section 502 shall be deemed to be insurers.
2

40 P.S. §221.3.
3

such contracts." NHA Application, ¶11. NHA contends that, as an "insurer," it

may seek recovery of its attorney fees and costs under Section 518(a) and Section

506(c)(í) of The Insurance Department Act of 1921, which states:
An insurer shall have the right to engage legal counsel for
defense of and appeal with respect to a delinquency proceeding.
Reasonable costs and fees therefore may be paid from the
general assets of the insurer, subject to the approval of the
administrative or judicial body to which appeal was made.
40 P.S. §221.6(c)(i).3 The Court rejects NHA's interpretation

of the statute.

To begin, NHA is not an "insurer." An "insurer" is "the party to a

contract of insurance who assumes the risk and undertakes to indemnify the
insured or pay a certain sum on the happening of a specified contingency."

3

Covcx ON INSURANCE 3D §39:1 (2011). In Pennsylvania, an insurer is one who is
"doing an insurance business "4 and holds a certificate of authority from the
Insurance Department. Section 208 of The Insurance Department Act of 1921, 40
P.S. §46. In order to obtain and subsequently renew a certificate of authority, the

holder must comply with certain statutory requirements, including maintaining

Section 506 was added by Section 2 of the Act of December 14, 1977, P.L. 280.
4 Under both Section 208 and Section 503 of The Insurance Department Act of 1921, the
following activities constitute "doing an insurance business ":
(1) the issuance or delivery of contracts or certificates of insurance to persons
resident in this Commonwealth;
(2) the solicitation of applications for such contracts, or other negotiations
preliminary to the execution of such contracts;
(3) the collection of premiums, membership fees, assessments or other
consideration for such contracts; or
(4) the transaction of matters subsequent to execution of such contracts and
arising out of them.
40 P.S. § §46(b), 221.3. Section 503 was added by Section 2 of the Act of December 14, 1977,
3

P.L. 280.
4

sufficient reserves and submitting yearly risk-based capital reports to the
Department. These requirements ensure that an insurer can pay its debts and
liabilities, including obligations arising out of its contracts of insurance as they
come due.

Insurance agents and brokers "are distinct from insurance companies
and are in the business of helping individuals or businesses acquire insurance from
insurance companies typically for a commission."

Antimary

v.

Workmen's

Compensation Appeal Board (U.S. #1 Auto Sales), 655 A.2d 659, 662 (Pa.
Cmwlth. 1995).5 In Pennsylvania, a broker or agent is an "insurance producer,"
which is defined as "[a] person that sells, solicits or negotiates contracts of
insurance." Section 601 -A of The Insurance Department Act of 1921, 40 P.S.
§310.1.6 Insurance producers are subject to different licensing requirements than

insurers. Producers' licensing requirements are codified in a different article of the
Act and pertain to the licensing examination, pre- examination education,

professional fees and the general fitness, competence and reliability of the
producer. See Sections 603 -A - 614 -A of The Insurance Department Act of 1921,
40 P.S. § §310.3

- 310.14.'

NHA identifies itself as a "broker," responsible for soliciting and
delivering insurance contracts and collecting premiums from insureds. NHA
assumes no risk on the policies of long -term care insurance issued by Penn Treaty

Treatise authority describes the role of an insurance "broker" as "acting as a middleman
between the insured and the insurer; soliciting insurance from the public under no employment
by
from any special company; and, upon securing an order, plac[irig} it with a company selected
3
broker."
the
the insured, or if the insured has no preference, with a company selected by
COUCH ON INSURANCE 3D §45:1 (2011).
Act of December 6, 2002, P.L. 1183.
6 Section 601 -A was added by Section 2 of the
614 -A were added by Section 2 of the Act of December 6, 2002, P.L. 1183.
7 Sections 603 -A
5

-

5

or any of the other insurers it represents. NHA is a producer, not an insurer. As

such, NBA lacks standing to invoke the fee recovery provisions of Sections 518

and 506(c)(i) of The Insurance Department Act of 1921, 40 P.S.

§ §221.18(a),

221.6(c)(i).8

For all of the foregoing reasons, the Court denies NHA's application
to recover professional fees, costs and other expenses

MARY

'

LEAVITT, Judge

Because the Court holds that NHA lacks standing, it is not necessary to consider the
reasonableness of the attorney fees and costs it seeks to recover.
s

6

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

In Re: Penn Treaty Network America
Insurance Company in Rehabilitation
In Re: American Network
Insurance Company in Rehabilitation

:

1

PEN 2009

:

1

ANI 2009

ORDER
AND NOW, this

4th

day of April, 2013, the Verified Application of

National Health Administrators to Recover Professional Fees, Costs, and Other
Expenses Pursuant to 40 P.S.

§

221.18(a) is DENIED.

MARY HANNAH LEAVITT, Judge

Certified

from the Record

APR

-4

and Order

2013

Exit
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IN THE COMMONWEALTH. COURT OF PENNSSLVANIA

NIICEIAFI.F. C]C)NSEDINE, INSURANCE

COMMISSIONER OF THE COMMONWEALTH
OF PENNSILvANIA

Plaintiff,

:

DOCREFNO.S M.D. 2009

:

DOC,I'NO. 4 M.D. 2009

V.

PIIYNTREATYNEIWOI$KA_ÑERÌÇ'Ä
INSURANCE COMPANY,

Defendant.
V.

N.IKHAFLF. C7ONSEDIlNE, INSURANCE
COMMISSIONER OF THE CONLMONWE4LTH
OF IENNSSLVANIA,

Plaintiff,
v.

AlERICAN NEIWORC
INSURANCEOOMPANY,

Defendant.

TE OF NO ORIDCIIONTO

I3S'

PETMON FOR PRC

IONALFEE5AND

COSTS

WHEREAS, on May 3, 2012, the Court entered its Opinion and Order, which included a
finding that the "Intervenors have provided a thorough and careful defense to the petitions and
are entitled to an award of reasonable attorneys' fees and costs pursuant to Section 518(a) of

Article V, 40 P.S. 221.18(a), in an amount to be determined at a later date."

May 3, 2012

Opinion p. 157, 1 6;

WHEREAS, on May 18, 2012, the Intervenors Eugene J. Woznicki and Penn Treaty
American Corporation filed a Petition to Recover Professional Fees, Costs and Other Expenses

Awarded Pursuant to 40 P.S. § 221.18(a) and the Court's Memorandum Opinion and Order

Dated May

3,

2012 (the "Petition "). The Petition seeks a total of $4,840,472.59 in professional

fees and other costs and expenses; and,

WHEREAS, Michael F. Consedine, Insurance Commissioner of the Commonwealth of
Pennsylvania, in his official capacity as Rehabilitator of Penn Treaty Network America
Insurance Company and American Network Insurance Company (the "Commissioner ") has
reviewed the Petition and does not contest the Intervenors' request for relief;
IT IS HEREBY CERTIFIED THAT:
1.

The Commissioner does not object to an award of the Intervenors fees and costs

in the amount of $4,840,472.59.
2.

The Commissioner respectfully requests the Court enter an Order, in conformity

with the form of order attached to the Petition (which is also attached hereto for the Court's

convenience), approving the Petition and granting $4,840,472.59 in professional fees and other
costs and expenses.

Dated: June 11, 2012

Respectfully Submitted,

Buchholz
Attorney I.D. No.: 65567
BLANK ROME LLP
One Logan Square
BY: Carl

.

Philadelphia, PA 19103
Telephone: (215) 569 -5500
Facsimile: (215) 569 -5555
E-mail: Buchholz @blankrome.com
Attorneyfor Michael F. Consedine,
Insurance Commissioner of the
Commonwealth ofPennsylvania, in his
official capacity as Rehabilitator of Penn
Treaty Network America Insurance
Company and American Network Insurance
Company

IN THE COMMONWEALTH COURT OF PENNSYLVANIA
MICHAEL F. CONSEDINE, INSURANCE
COMMISSIONER OF THE COMMONWEALTH:
OF PENNSYLVANIA,
:

Plaintiff,

DOCKET NO. S M.D. 2009

V.

PENN TREATY NETWORK AMERICA
INSURANCE COMPANY,
Defendant,

MICHAEL F. CONSEDINE, INSURANCE
COMMISSIONER OF THE COMMONWEALTH:
OF PENNSYLVANIA,
Plaintiff,

DOCKET NO. 4 M.D. 2009

v.

AMERICAN NETWORK INSURANCE
COMPANY,

Defendant.

ORDER
day of

AND NOW, this

,

2012, upon

consideration of the Petition of the Intervenors to Recover Professional Fees, Costs and Other
Expenses Awarded Pursuant to 40 P.S.

§

221.18(a) and the Court's Memorandum Opinion and

Order dated May 3, 2012, it is hereby ORDERED that the Petition is GRANTED. The

Rehabilitator is ORDERED to reimburse the Intervenors for the following professional fees,
costs and other expenses of the defense, in equal amounts of one half of the following totals,

from the estates of Penn Treaty Network America Insurance Company and American Network

Insurance Company within 10 days of the entry of this Order:

A.

Ballard Spahr LLP:

$3,340,832.30

B.

United Health Actuarial Services:

$1,065,721.19

C.

Doctor Stephen Holland:

$67,410.65

D.

William Hunt:

$214,367.19

E.

Copy Services:

$24,316.37

F.

Hilton Hotel:

$94,278.37

G.

Court Reporting:

$33,546.42

Mary Hannah Leavitt, Judge

2

CERTIFICA'JE OF SERVICE

I hereby certify

that I am this day serving the foregoing document upon the

following parties of record in this proceeding and in the following manner:
Service by email and first -class mail, addressed as follows:

Douglas Y. Christian, Esquire
Ballard Spahr LLP
1735 Market Street, 51St Floor
Philadelphia, PA 19103
Christian@b allardspahr.corn
Counsel for Intervenors Penn Treaty American
Corporation and Eugene J. Woznicki

Amy G. Elaubert, I.D. #62064
Deputy Chief Counsel
Pennsylvania Insurance Department
1341 Strawberry Square
Harristown State Office Building No.
Harrisburg, PA 17120
(717) 787 -2567
Dated: June 11, 2012

1
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Carl M. Buchholz (Pa. Bar ID 65567)
cari. buchholz @dlapiper. corn
Stephen W. Schwab (Pa. Bar ID 315169)
Stephen. schwab @dlapiper. corn
DLA PIPER LLP (US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103 -7300
Tel: 215.656.3300
Fax: 215.656.3301

Attorneys for Michael F. Consedine,
Insurance Commissioner of Pennsylvania, in
his capacity as statutory rehabilitator of
Penn Treaty Network America Insurance
Co. and American Network Insurance Co.

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

In Re: Penn Treaty Network America Insurance

DOCKET NO.

1

PEN 2009

DOCKET NO.

1

ANI 2009

Company in Rehabilitation
In Re: American Network Insurance Company in

Rehabilitation

RESPONSE OF MICHAEL F. CONSEDINE TO INTERVENORS' SUPPLEMENTAL
APPLICATION FOR RELIEF TO RECOVER PROFESSIONAL FEES, COSTS AND
OTHER EXPENSES
Michael F. Consedine, Insurance Commissioner of the Commonwealth of Pennsylvania
(the "Commissioner "), in his capacity as statutory rehabilitator (the "Rehabilitator ") of Penn

Treaty Network America Insurance Company in Rehabilitation ( "P"I'NA ") and of American

Network Insurance Company in Rehabilitation ( "ANIC"; collectively, with PTNA, the

"Companies "), by and through his attorneys, DLA Piper LLP (US), hereby responds to the
Supplemental Application for Relief to Recover Professional Fees, Costs and Expenses of
Intervenors Eugene J. Woznicki and Penn Treaty American Corporation ( "Intervenors ").
While the Rehabilitator does not object to Intervenors' calculations or otherwise oppose
their request for relief, the Rehabilitator wishes to clarify the record regarding certain of the

assertions Intervenors have made in their Application, and to reserve his right to object to further

requests by Intervenors to have their fees, costs, and expenses paid out of the Companies'

estates.
First, Intervenors mischaracterize the relief the Commissioner has requested in his appeal
(the "Appeal ") of this Court's Opinion and Order dated May 3, 2012. as amended December 28,

2012. Further, the substantive arguments made and relief requested in the various briefs and

other papers the Commissioner has filed in the Appeal are neither relevant nor material to the

Intervenors' Supplemental Application, and the Commissioner hereby respectfully reserves all of
his rights and defenses in respect thereof.

Second, Intervenors indicate in a footnote that they intend to apply for further fees, costs,
and expenses. Id. at intro. para. n.l Though he has elected not to object to Intervenors' fee
.

applications to date, by doing so, the Rehabilitator has not acquiesced to the award of further
fees, nor has he conceded the Intervenors' entitlement to such fees. Rather, the Rehabilitator

represents to the Court only that he does not object to the instant request, which he believes sets
forth amounts that are fairly within the scope of what Intervenors may recover as part of the

proceedings on the Commissioner's petition to convert the Companies' rehabilitation into a
liquidation pursuant to 218(a), and nothing more. The Rehabilitator expressly reserves his right
to object to future fee applications.

Resp

sub

Dated: March 24, 2014

Buchho z
Carl
Stephen W. Schwab
DLA PIPER LLP (US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103 -7300
Telephone:
215.656.3300
Facsimile:
215.656.3301
.

Attorneys for Michael F. C'onsedine, Insurance
Commissioner of Pennsylvania, in his capacity as
statutory rehabilitator ofPenn Treaty Network
America Insurance Co. and American Network

Insurance Co.

3

CERTIFICATE OF SERVICE
I,

Adam D. Brown, certify that I will cause a Notice of Filing of the foregoing Response

to the Supplemental Application for Relief to Recover Professional Fees, Costs and Expenses of

Intervenors Eugene J. Woznicki And Penn Treaty American Corporation to be served on all
parties listed on the Master Service List by electronic mail or facsimile, or by U.S. Mail where
no electronic mail address or facsimile number was available, and that I on March 24, 2014

served the foregoing Response upon Intervenors Penn Treaty American Corporation and Eugene
J. Woznicki as follows:

Douglas Y. Christian, Esquire
Ballard Spahr LI,P
1735 Market Street, 51st Floor
Philadelphia, PA 19103
christian@ballardspahr.com
Attorneys for Intervenors Penn Treaty American Corporation and Eugene J. Woznicki,

//1%7

)Ädam?own

DLA I 'R LLP (US)
One iberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103 -7300
Telephone:
215.656.3300
215.656.3301
Facsimile:

Attorneys for Rehabilitator
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

In Re: Penn Treaty Network America
Insurance Company in Rehabilitation

DOCKET NO.

1

PEN 2009

In Re: American Network Insurance

DOCKET NO.

1

ANI 2009

Company in Rehabilitation

REHABILITATOR'S RESPONSE
TO CERTAIN INTERVENORS' APPLICATION TO RECOVER
LEGAL FEES, COSTS, AND OTHER EXPENSES
Pennsylvania Acting Insurance Commissioner Teresa D. Miller, in her
capacity as statutory rehabilitator

( "Rehabilitator")

of Penn Treaty Network

America Insurance Company and American Network Insurance Company
(collectively "the Companies "), takes no position on the present fee -recovery
petition filed by Intervenors Eugene J. Woznicki ("Woznicki ") and Perm Treaty
American Corporation

( "PTAC"

and collectively, the "PTAC Intervenors").

However, she has not acquiesced to the appropriateness of further fees, nor has she
conceded either the PTAC Intervenors' entitlement to such fees under Article V of
the Insurance Department Act of 1921 or the PTAC Intervenors' characterization

of their work as a "defen[se] against the Rehabilitator's continued efforts to pursue
liquidation." The Rehabilitator expressly reserves her right to object to future fee
applications.

Furthermore, the Rehabilitator is concerned that the PTAC
1

Intervenors' approach to objections to the Second Amended Plan and discovery to
date assumes their recovery of their fees and expenses.

Thus far, the PTAC

Intervenors have made dozens of separate objections to the Plan and matters not
truly related to the Plan, and have served numerous interrogatories, requests for

admission, and requests for production of documents.

The document requests

alone seek a review of all files in the possession of Special Deputy Receiver

Patrick

Cantilo,

Chief

Rehabilitation

PricewaterhouseCoopers, among others.

Officer

Robert

Robinson,

and

The scope of these requests covers

several million pages of documents. If that scope is not limited, it will likely cost

millions of dollars for the Rehabilitator to review and produce those materials for

production, and for the PTAC Intervenors to review them once produced. The

Companies' estates should not be required to bear the costs of such broad
discovery, particularly when the plan- approval hearing should be limited to the
merits of the Second Amended Plan. The PTAC Intervenors should not anticipate

recovery of fees associated with such burdensome discovery any more than should
other commenters and objectors.

Respectfully submitted,
Dated:

June

1,

2015

chholz
Stephen W. Schwab
Jayne A. Risk
Carl H. Poedtke III
DLA PIPER LLP (US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103
Tel: 215.656.3300
Fax: 215.656.3301
M.

James R. Potts

COZEN O'CONNOR
1900 Market Street
Philadelphia, PA 19103
Tel: 215.665.2000
Fax: 215.701.2102
Attorneys for Teresa D. Miller, Acting
Insurance Commissioner of Pennsylvania, in
her capacity as statutory rehabilitator of
Penn Treaty Network America Insurance Co.
and American Network Insurance Co.
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CERTIFICATE OF SERVICE
I

certify that I will cause a Notice of Filing of the foregoing Response to be

served on all parties listed on the Master Service List by electronic mail or
facsimile, or by U.S. Mail where no electronic mail address or facsimile number
was available, and that, on June

1,

2015, I served the foregoing Response upon all

interested persons as follows:
Douglas Y. Christian
Benjamin M. Schmidt
Ballard Spahr LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103 -7300
christiand @ballardspahr.com
schmidtB @ballardspahr.com

Elizabeth J. Goldstein
Dilworth Paxson, LLP
112 Market Street, Suite 800
Harrisburg, PA 17101
egoldstein @dilworthlaw.com

James R. Potts
Cozen O'Connor
1900 Market Street - Fourth Floor
Philadelphia, PA 19103
JPotts @cozen.com

Stephen H. Warren
O'Melveny & Myers LLP
400 South Hope Street
Los Angeles, CA 90071
swarren omm.com

Paul M. Hummer
Saul Ewing LLP
Centre Square West
1500 Market Street, 38th Floor
Philadelphia, PA 19102 -2186
PHummer @saul.corn

Harold S. Horwich
Benjamin J. Cordiano
Morgan Lewis LLP
One State Street
Hartford, CT 06103 -3178
harold.horwich @morganlewis.com
benjamin .cordiano @morganlewis.com

Charles T. Richardson
Caryn M. Glawe
Faegre Baker Daniels
1050 K Street NW, Suite 400
Washington, DC 20001 -4448
charlie.richardson @FaegreBD.com
caryn.glawe @FaegreBD.com

Thomas A. Leonard
Richard P. Limburg
Obermayer Rebmann Maxwell &
Hippel LLP
One Penn Center, 19th Floor
1617 John F. Kennedy Blvd.
Philadelphia, PA 19103 -1895
thomas.leonard @obermayer.com
richard. limburg @ obermayer. corn

olz
,CarlJ3-tt
DLA PIPER LLP (US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103 -7300
215.656.3300
Telephone:
215.656.3301
Facsimile:

EAST\101075484.
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EXHIBIT 11

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

MICHAEL F. CONSEDINE, INSURANCE
COMMISSIONER OF THE COMMONWEALTH
OF PENNSYLVANIA,
Plaintiff,

DOCKET NO.5 M.D. 2009

v.

PENN TREATY NETWORK AMERICA
INSURANCE COMPANY,

Defendant.

MICHAEL F. CONSEDINE, INSURANCE
COMMISSIONER OF THE COMMONWEALTH
OF PENNSYLVANIA,
Plaintiff,
v.

:

DOCKET NO. 4 M.D. 2009

AMERICAN NETWORK
INSURANCE COMPANY,
Defendant.

STIPULATION OF FACTS
1.

In an effort to streamline the hearing, the parties stipulate as follows regarding the

interest rate (sometimes also referred to in the proceedings as the new money interest rate)
assumptions utilized in the projections of Mr. Mohoric, Mr. Pfannerstill and Mr. Volkmar.
2. Mr. Mohoric and Mr. Pfannerstill utilized the following interest rate assumptions in

the indicated projection reports:

April 2, 2009

7.54%

October 15, 2009

5.92%

July 7, 2010

5.74 %.

3. Mr. Volkmar utilized the following interest rate alternatives as assumptions in his

September 7, 2010 report (as amended October 13, 2011):
5.74% (utilized by Mr. Mohoric and Mr. Pfannerstill in their July 7 report); and

5.34% graded to 6.4% after five years.
4. The parties stipulate that the current long term interest rate environment is at a twenty

year historical low, but each of the assumptions relating to interest rates was reasonable when

made and is not unreasonable now.
5. The parties further stipulate that the actual interest rates during the course of the

projections may be higher or lower than these assumed rates.
6. Mr. Woznicki is the Chairman of the Board

of Directors of ANIC and PTNA, and he

has intervened as such to defend against the liquidation petitions on behalf of the directors of

those companies.

BALLARD SPAHR LLP

COZEN O'CONNOR

411114.

s/Douglas Y. Christian
Douglas Y. Christian (ID No. 41934)
Damian L. DiNicola (ID No. 89821)
Benjamin M. Schmidt (ID No. 205096)
1735 Market Street, 51st Floor
Philadelphia, PA 19103
(215) 864 -8404

A.%101.1.P

as S. H *rill,
49987)
James R. Potts (ID No. 73704)
Mia Meloni (ID No. 94948)
1900 Market Street
Philadelphia, PA 19103

(215) 665-2000

Counsel for Intervenors,
PTAC and Eugene J. Woznicki

December 30, 2011

Counsel for Petitioner,
MICHAEL F. CONSEDINE, Insurance
Commissioner of the Commonwealth of
Pennsylvania as Rehabilitator of PTNA and ANIC

EXHIBIT 12

IN THE COMMONWEALTH COURT OF PENNSYLVANIA
In Re: Penn Treaty Network America Insurance
Company in Rehabilitation

No.

1

PEN 2009

In Re: American Network Insurance
Company in Rehabilitation

No.

1

ANI 2009

AFFIDAVIT OF EUGENE J. WOZNICKI
IN SUPPORT OF SECOND QUARTER 2015 SUPPLEMENTAL FEE APPLICATION
1.

I

am over 18 years old and competent to testify regarding the matters in

2.

I

am the Chairman of the Boards of Directors of Penn Treaty Network

this affidavit.

America Insurance Company ( "PTNA ") and American Network Insurance Company ( "ANIC ").
I

served as the Chairman of the Boards of Directors of PTNA and ANIC when

I

filed the

Petitions to Intervene dated November 2, 2009, in the above- captioned rehabilitation

proceedings, and

I

have continued to serve in the same capacity to date.

3.

The above statements are true and correct to the best of my knowledge,

information, and belief.

I

make these statements subject to the penalties of 18 Pa.C.S. Section

4904 relating to unsworn falsification to authorities.

Dated:

Auguste,

2015

CERTIFICATE OF SERVICE
I hereby certify that on August 28, 2015, I caused a true and correct copy of the
Reply Brief in Support of Second Quarter 2015 Supplemental Application for Relief of the
Intervenors Eugene J. Woznicki and Penn Treaty American Corporation to Recover Professional
Fees and Costs and Other Expenses to be served by U.S. Mail on counsel for the Rehabilitator,
and by e-mail on the following counsel:
Carl M. Buchholz
Stephen Schwab
Jayne Anderson Risk
Adam Brown
Nathan Heller
DLA Piper LLP (US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103-7300
carl.buchholz@dlapiper.com
James R. Potts
Cozen O’Connor
1900 Market Street – Fourth Floor
Philadelphia, PA 19103
JPotts@cozen.com
Paul M. Hummer
Saul Ewing LLP
Centre Square West
1500 Market Street, 38th Floor
Philadelphia, PA 19102-2186
PHummer@saul.com
Charles T. Richardson
Caryn M. Glawe
Faegre Baker Daniels
1050 K Street NW, Suite 400
Washington, DC 20001-4448
charlie.richardson@FaegreBD.com
caryn.glawe@FaegreBD.com

Elizabeth J. Goldstein
Dilworth Paxson, LLP
112 Market Street, Suite 800
Harrisburg, PA 17101
egoldstein@dilworthlaw.com
Stephen H. Warren
O’Melveny & Myers LLP
400 South Hope Street
Los Angeles, CA 90071
swarren@omm.com
Harold S. Horwich
Benjamin J. Cordiano
Morgan Lewis LLP
One State Street
Hartford, CT 06103-3178
harold.horwich@morganlewis.com
benjamin.cordiano@morganlewis.com
Thomas A. Leonard
Richard P. Limburg
Obermayer Rebmann Maxwell & Hippel LLP
One Penn Center, 19th Floor
1617 John F. Kennedy Blvd.
Philadelphia, PA 19103-1895
thomas.leonard@obermayer.com
richard.limburg@obermayer.com

/s/ Benjamin M. Schmidt
Benjamin M. Schmidt
DMEAST #22572064 v2

